Taxation (Annual Rates, Venture Capital
and Miscellaneous Provisions) Bill

Governmenl Bill

Explanatory note

General policy statement

This bill intreduces a number of significant changes to current taxa-
tion laws, Amendments to the Income Tax Act 1994 will assist in
promoting venture capital investments in New Zealand by non-
residents. This 18 a significant component of the Government's
Growth and Innovation Strategy.

Further amendments to the Income Tax Act 1994 introduce a rebate
of income tax for small business taxpayers who pay tax on their self-
employed or partnership income during their first year in business.
These provisions are cxpected to reduce the cash-flow pressurcs
cxpericneed by many such small businesses in their sccond year in
business and are a component of the Government’'s Small and
Medium Enlerprise Strategy.

A series of generally minor amendments to the Tax Administration
Act 1994 give cffect to the post-implementation review of the rules
governing the conduct of the tax disputes procedures, initially intro-
duced in 1996,

The bill alsc contains a large number of remedial and consequential
amendments. Some of these amendments have retrospective appli-
cation. This is nccessary to cnsure that the intended policy of the
provisions, as amecnded, applics to all taxpaycrs intcnded to be
subject Lo that policy. Clauses with retrospective elfect are identified
in the clause-by-clause analysis,

Unless the contrary is indicated, all provisions come into force on
the date that the bill receives the Royal assent.
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Part 1
Annual Rates of Income Tax 2004-05

The provision sets the annual income tax rates that will apply lor the
2004-05 income year. The rates that will apply are those in Schedule
1 of the Income Tax Act 1994.

The rates in Schedule 1 vary from the rates that applied for the
2003-04 incomc year in the following ways:

* a rate of 19.5% will apply to Maori authorities (see section
78(2) of the Taxation (Maori Organisations, Taxpayer Com-
pliance and Miscellaneous Provisions) Act 2003);

. lwo new progressive rates ol specilied superannuation contri-
bution withholding tax will apply il'an employer has made an
election under section NE 2AB of the Income Tax Act 1994
(see section 100 of the Taxation (GST, Trans-Tasman Impu-
tation and Miscellaneous Provisions) Act 2003).

Part 2
Amendments to Income Tax Act 1994
The tax treatment of venture capital

Amendments are proposed Lo assist non-residents who invest in
commergcial activities in New Zealand through unlisted companies
resident in New Zealand. Further amendments relate to investments
through special partnerships.

Currcntly, non-residents who invest in the sharcs of unlisted resident
companies may be liable 10 pay income Lax on gains in the value of
the shares. Amendments are proposed thal exclude the gaing (rom
tax under certain conditions,

An cxclusion will be available to a non-resident investor who is
resident in a country with which New Zcaland has a doublc tax
agreement (with the exception ol Switzerland) and who is effec-
lively exempt [rom tax in that country. An exclusion will also be
available to a foreign fund in which other foreign funds invest (u
“foreign tund of funds™) if the foreign fund is resident in the United
States, the United Kingdom, France, Germany, Japan, Canada or
Australia and no taxable investor owns more that 10% of the fund.
The exclusion will apply Lo investments in the shares of unlisted

resident companies that do nol predominantly carry on a prescribed
excluded activity. The sale of such shares will not be subject to
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sections CD 3, CD 4 and CD 5 of the Income Tax Act 1994, The
current dividend rules will continue to apply.

Investors wanting to take advantage of the new cxclusion will be
required Lo file a nil lax rewrn on the sale of shares in an eligible
investment.

Section HC 1 of the Income Tax Act 1994 currently prevents part-
ncrs in a special partnership from offsctting losses from the special
partncrship against other income. A proposcd amendment repeals
that provision,

Another proposed amendment removes from the Partnership Act
1908 the requirement to re-register a special partnership every 7
years.

All the proposed changes will come into force on T April 2004,
Sale and lease-back of intangibles

Amendments are proposed Lo ensure that Laxpayers entering into
transactions involving the sale and lease-back of intangibles do not
get deductions for what are, in effect, repayments of loan principal.
The proposed amendments are designed to protect the tax base.
They follow an anncuncement by the Government in May 2003 that
it would propose remedial legislation preventing such deductions.

An issues paper was senl Lo interested parties in October 2003 and,
after further consideration by the Government, the following spe-
cific amendments are proposed to the definition of “finance lease”
s0 as to expand the application of the finance lease rules:

. include the granting ol a licence (o use inlangible property by
the owner of that property;

. include a lease under which ownership of the lease asset is
transferred to the lessee or an associate before or at the end of
the term of the agrecment; the current definition refers to a
transfer at the end of the term:

* include a sale and lease-back arrangement under which the
lessor has no substantive rights and cbligations of ownership,
other than those relating to enforcement of the agreement;

. include a lease where a transler (o the lessee or an associale,
or an option granted to the lessee or an associate, is part of the
arrangement but is not specified in the leuse agreement itself.

The amendments will apply to payments under arrangements that
arc entered on or after the date of introduction of this bill.
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Early payment rebate of income tax

An amendment is proposcd that introduces a rebate of income tax
for small busincss taxpaycrs who pay tax on their sclf-cmployed or
partnership income during their lirst year in business. Currently such
a taxpayer does not have 1o pay income ax until after the end of the
taxpayer’s first business year. But during the second business year
the taxpayer also has to pay provisional tax. As a result, many such
taxpayers experience cash-flow problems. The rebate will provide
an incentive for them to pay their tax earlier.

The rebate will be calculated at the rate of 6.7% on the amounl paid
as income tax during the year or on 105% of the taxpayer’s residual
income tax calculated at the end of the year, whichever is the lesser.
This approach ensures that the incentive is targeted at early payment
of the correct amount of tax.

The proposed amendment will apply lor the 2005-06 and subse-
quent income years,

Horticultural plants

New rules are proposed o address concerns raised with regard Lo the
tax treatment of horticultural plants. The rules provide for amortis-
ing planting expenditure and deducting a limited amount of replace-
ment planting (including regratting) expenditure. The Commis-
sioner of Inland Revenue will be able to specify the plants that fall
undcr the new rules.

Plants lalling under the new rules will be amortised at rates based on
their estimated useful life. The Commissioner will determine these
rates in much the same way uas for the depreciation rules. Also,
current-year deductions will be allowed in relation to a limited
proportion of replacement plantings. The proportion will be limited
to a maximum of 15% of an orchard or vincyard over a three-year
period, with no morc than 7.5% being deducted in any onc year.

The amendments provide for a proportion of replacement planting
expenditure to be treated in the same way as repairs and mainte-
nance are currently treated. They are intended to give more flexibil-
ity in the tax trcatment of replanting activities and to encourage the
planting of commercially-desirable varictics. At present, a current-
year deduction is possible only in relation 1o a vine or tree that
replaces one of the same species and variely that has died or been
destroyed.



Taxation (Annual Rates, Venture Capital
Explanatory note and Miscellaneous Provisions)

h

The amendments will apply for the 2003-04 and subsequent income
years.

Patent and resource management application costs

An amendment is proposed that allows costs associated with patent
and resource-management-consent applications to be deducted,
although the applications are not granted or are withdrawn. Costs for
such applications cannot currcntly be claimed under the gencral
deductibility rules as they arc a capital expensc. Nor can they be
depreciated as there is no depreciable assel. Under the proposed
change, the deduclible expenditure consists of those costs that would
have been depreciable it a patent or 4 resource management consent
had been granted.

Part 3
Amendments to Tax Administration Act 1994
Disputes procedures

Amcndments arc proposed to further the objective of resolving a tax
dispule between the laxpayer and the Commissioner (airly and efli-
ciently beflore the dispute gels to Courl, The propesals [ollow the
discussion document Resolving tax disputes: a legislative review,
which was released in July 2003,

Somc amendments cnsure that the various steps required to facilitate
the resolution of a dispule are completed as the legislation intended.
One amendment provides that the Commissioner musl, other than in
prescribed circumstances, apply all the legislated steps for resolving
a dispute. Another allows the parties by agreement to extend the
period tor completion of a dispute by 12 months. Anocther expands
the circumstances in which a document that is provided late by a
taxpaycr will be accepted.

Further amendments ensure that the disputes process is as efficient
and cost-etfective as possible. These umendments include: simplify-
ing the doecumentation required by both parties to progress a dispute;
extending the time within which a taxpayer must initiate a dispute;
introducing a more accessible small-claims process; and allowing
the disputes process to be stayed by agreement of the partics pending
the outcome ol a lest case.

Most of the amendments will apply to disputes commenced, under
Part IVA of the Tax Administration Act 1994, on or after 1 April
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2005. The amendment to the definition of response period will apply
to notices issued on or after 1 April 2005.

Time frames for refunds

The period within which a taxpayer must claim a tax refund is
reduced to 4 years, other than in cases of clear mistake or simple
oversight. The peried within which a taxpayer must make a disputa-
ble claim for GST input tax is reduced to 2 ycars. These measurces
will help to protect the Government's fiscal position from large
backdated refund claims and provide greater certainty and consis-
tency lor both Inland Revenue and laxpayers in relation o Lheir
returns,

Amendments relating to refunds of income tax will apply for the
2004-5 and subscquent income years. Amendments relating to GST
refunds and input tax deductions will apply for GST return periods
that begin on or alter 1 April 20053,

Self-assessment and GST returns

Amendments 1o the Tax Administration Act 1994 are proposed that
will align the legislation with the practice of sell-assessment lor
GST. The GST self-assessment amendments follow the approach
used for income tax self-ussessment. The introduction of self-assess-
ment for GST will augment and enhance other improvements being
made to simplify tax administration.

The amendments will apply for GST return periods thal begin on or
after 1 April 2005.

Part 4
Amendments to other Acts

Amendments 1o Goods and Services Tax Act 1985
Self-assessment and GST returns

Proposed amendments to the Goods and Services Tax Act 1985 are
consequential on the amendments that align the Tax Administration
Act 1994 with the practice of self-assessment for GST.

The amendments will apply for GST rcturn periods that begin on or
after 1 April 2005.
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Clause-by-clause analysis
Clause I gives the title of the Act.

Ciause 2 gives the commencement dates for the Act.

Part 1
Annual Rates of Income Tax 2004-05

Ciause 3 sets the income tux imposed by section BB I of the Income
Tax Act 1994 at the basic rates specified in Schedule 1 of the Income
Tax Act 1994,

Part 2
Amendments to Income Tax Act 1994

Clause 4 amends section CB 2. The clause adds new subsection
(1) g) and (k), which provide for the salc proceeds from shares in
some companies 1o be exempt income [or a qualilying foreign equily
investor, The clause adds a definilion of gualifving foreign equity
investor to subsection (4). It adds new subsection (6), which pro-
vides for the determination of residence for a person in deciding
whether a person is a qualifying foreign equity investor and adds
new siubsection (7), which provides for the Governor-General to
make Orders in Council concerning the territorics in which a quali-
fying forcign cquity investor may be resident.

Cilause 5 consequentially amends section CG 11 to refer to new
sections DO 4B, DO 4C and DO 4D (proposed by clause 13).

Clause 6 corrcects the heading to section CG 25 so that it more
accurately describes the situations 1o which the section applies.

Clause 7 amends the formula in section CL 4(2) to clarify the
amount of a withdrawal from a superannuaticn fund that is treated as
being gross income of the superannuation fund for the purposcs of
the specificd supcrannuation contribution withdrawal tax.

Ciause 8 amends section CL 8 to clarity the situations in which a
withdrawal from a superannuation tund is currently not subject to
the specified superannuation contribution withdrawal tax and to
introduce an exclusion from the tax in some situations where speci-
ficd supcrannuation contributions have not been made thronghout
the last 3 complete income years before the membcer ccascs
employment.
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Ciause 9 consequentially amends section DJ 5 to refer to new
section 51B of the Goods and Services Tax Act 1985 (proposed by
clause 134).

Clause 10 amends section 2J 6 10 provide lor a deduction ol expen-
diture incurred in making an application lor a patent if the applica-
tion is refused or withdrawn.

Clause 11 inserts new section DJ 148, which provides for a deduc-
tion of expenditure incurred in making an application for a resource
consent under the Resource Managemenl Act 1991 il the application
is refused or withdrawn.,

Clause 12 amends section DO 4 to establish the relationship
between that section and the new sections DO 4B, DO 4C and DO
4D (proposed by clause 13). Ttalso updates somce terminology in line
with the new sections.

Cilause 13 inserts new sections DO 4B, DO 4C and DO 4D to
provide rules for the deduction of expenditure related to planting and
replacing horticultural plants. Planting expenditure is capitalised
and amortised, and a taxpaycr carrying on a horticultural busincss i3
allowed a deduction for replacement expenditure of an amount that
is determined by the percentage of the land under culiivation that is
allected by the replacement.

Clause 14 consequentially amends section DO § to refer to new
sections DO 48, DO 4C and DO 4D (proposcd by clause 13).

Clause 15 amends section 0 2 10 exclude the applicalion of the
section to finance leases.

Clause 16 amends section ES 1 to clarify the effect under subsection
{1){b) of a nct loss of a loss attributing qualifying company and to
add, o the types of property referred Lo in subsection (e )(ii), shares
in loreign companies that do not produce gross income upon dispo-
sul other than under the FIF rules.

Clause I7 amends section ES 2 to clarify the types of lender who
may makec a limited recourse loan in relation to an arrangement in
order for Part I£S 10 apply 1o the arrangemenl.

Ciause 18 amends section ES 3 to clarify the effect under subsec-
tions (1) and (2) of a net loss of a loss attributing qualifying
company.
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Ciause 19 consequentially amends section FC 8B to reflect the
amendment to the definition of finance lease proposed by clause
65(8)(b).

Clause 20 amends section FC 10(8) so thal paragraph (a) of the
definition ol lessee’s acquisition cost [or a hire purchase agreement
refers to the consideration provided under the hire purchase agree-
ment rather than the consideration provided for the hire purchase
agreement.

Clause 21 consequentially amends section FI2 10 10 reler 10 new
sections DO 48, DO 4C and DO 4D (proposed by clause 13).

Clause 22 amends section FDB I to clarify the prerequisites for a
company to be a member of an imputation group.

Clause 23 amends the heading to section GC /4 1o remove a redun-
dant reference to “assessable”.

Clause 24 repeals section HC' 1, which relates to the treatment of net
losses that arisc from the activitics of a special partnership.

Ciause 25 amends the heading to section HH 3 to remove a redun-
dant reference to “assessable”.

Clause 26 amends section HI 3(3} so that it specifics the datc on
which an election 1o become a Maori authority takes elfect.

Clause 27 amends section HI 4 to add taxable bonus issues to the list
of amounts that are treated as distributions by a Maori authority.

Clause 28 amends section HI 5 Lo provide that a taxable bonus issue
by a Macri authority is a taxable Maori authority distribution,

Clause 29 amends Table HI 8 to provide for the treatment of taxable
income that is derived by a Maori anthority after the 2003-04
income year.

Ciause 30 amends section IE 1 by inserting new subsection (2B),
which provides for the treatment, by a partner in a special partner-
ship, of a net loss arising from the activities of the special
partncrship.

Clause 31 amends secrion 1G 2 1o reler 0 new section Il [(28)
(proposed by clause 30).

Clause 32 adds 3 organisations to the listin section KC 5(7) of donce
organisations for which a gift may give risc to a tax rchate for the
donor under the seclion.
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Ciause 33 inserts new Part MBC which provides for a rebate of tax,
under certain conditions, for a small business taxpayer who makes a
payment of an amount as income tax before the taxpayer becomes
liable to pay provisional tax.

Clause 34 replaces subsections (1) and (2) of section MDD 1 w0 align
the statutory time bar of 4 years with the period within which a
taxpayer can claim a refund. The clause also inserts a new sub-
section (2B) which allows a further 4 years when an overpayment
was the result of clear mistake or simple oversight.

Clause 35 amends section MD 2B by inserting new subsections (/153)
and (4B), which relate to the treatment of income tax that is paid in
excess by a Maori authority.

Clause 36 amends section MD 4 5o that a credit, that would other-
wisc be prevented by the scction, may arisc under certain conditions
in the impulation credit account or dividend withholding payment
account of a company or consolidated group when the Commis-
sioner does not refund an overpaid amount but instead transfers the
amount as a credit for another period or tax type. The amendment
applies for the 1997-98 and subsequent income years for which
secifon MD 4 applied before being repealed by section 41 of the
Taxution (GST, Trans-Tusman Imputation and Miscellaneous Pro-

visions) Act 2003.

Ciause 37 amends section ME 1C by correcting the formula. The
amendment is treated as coming into force on 1 October 2003, the
same date as the original provision.

Clause 38 amends section MIr 10 1o clarily the treaument of debils
and credits that arise other than as a result of a transaction.

Clause 39 amends section MFE 12 by removing an unnecessary
restriction on the transfer of a credit balance in a group’s imputation
credit account to the group’s policyholder credit account.

Ciause 40 amends section ME 18 to: correct references to the provi-
sions under which a credit may be transferred from an imputation
credit account to the policyholder credit account of a company;
provide for allocation deficit debits arising under rew section MG
8B (proposcd by clawse 49); and remove an unnccessary restriction
on the transfler of a credil balance in a company’s policyholder credit
account 1o an imputation credit account,

Clause 41 amends section ME 19 by removing unnecessary restric-
tions on clections that arisc under the scction if a company uses a
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credit balance in the company’s policyholder credit account to meet
an income tax or provisional tax liability.

Clause 42 amends section ME 26 to provide for allocation dcficit
debits arising under new section MG 88 (proposed by clause 49).

Clause 43 amends section MF 4 by removing a cross-reference to a
repealed provision, with the same application as the original amend-
ing provision.

Clause 44 amends section MF 5 by correcting the way in which
subsection (6B} provides for the conversion, into a net loss, of an
excess amount of a debit in a branch equivalent tax account that is
credited against an income tax liability. The amendment has the
same application as the original amending provision.

Clause 45 amends section MF 8 by correcting the descriptions of the
items in the formula and removing a cross-reference to a repealed
provision. The amendments have the same application as the origi-
nal amending provision.

Clause 46 amends section MF 10 by correcling the way in which
subsection (538) provides lor the conversion, into a net loss, of an
excess amount of 4 debit in a group’s branch equivalent tax account
that is credited against an income tax liability. The amendment has
the same application as the original amending provision.

Clause 47 amends section MG 5 by providing for allocation dcficit
debits arising under new section MG 88 (proposed by clause 49).

Clause 45 amends section MGz & by repealing subsections (53) to (7).
The subsections are superseded by sew section M7 8B (proposed by
clause 49).

Clause 49 inserts new section MG 8B, which applies to a policy-
holder credit account company. The new section compares, Over d
period called the DWP reference period, a quantity called the policy-
holder DWP ratio with another quantity called the sharcholder
DWP ratio. Under the scetion, an allocation deficit debit ariscs in the
company’s policyholder credit account if, for the DWP reference
period, the shareholder DWP ratic exceeds the policyholder DWP
ratic and the company’s policyholder income exceeds the com-
pany’s policyholder net loss. A company may elect that the amend-
ment apply for an imputation year that begins after 31 March 1995
and before 1 April 2004.
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Ciause 50 amends section MG 9 by correcting an amendment to
subsection (3C)(b) with the same application as the original amend-
ing provision.

Clause 51 amends section MG {5 by substituting a cross-reference
o new section MG 8B (proposed by clause 49).

Clause 52 amends section MG 16A by substituting a cross-reference
to new section MG 8B (proposcd by clause 49).

Clause 53 amends section MK & by providing lor payments ol
further income tax by a Maori authority to be credited against
income tax or provisional tux and for payments of income tax to be
credited against further income tax.

Clause 54 amends section NBB 2 by replacing relerences o an
officer of a company with relerences 10 a director, secretary or
statutory officer of the company, with the same commencement as
the original provision.

Clause 55 amends section NBB 4 by providing for a situation in
which an employer who has entered an arrangement with a PAYE
intermediary provides the PAYE intermediary with an authority (o
make payments under the arrangement by way of transfers from an
account of the employer.

Clause 56 amends section NBB 5 to take into account the amend-
ments made by cluuse 55.

Clause 57 amends section NBB 6 to tuke into account the amend-
ments made by clause 55.

Clause 58 amends section NC 6 by removing unnecessary relerences
o amounts of PAYE deductions fixed by an annual taxing Act.

Clause 59 amends section NC 7(2) to set a lower withholding rate
for companies that are non-resident contractors and do not make a
tax declaration. A specific anti-avoidance rule is included that pre-
vents structuring to take advantage of the lower withholding rate for
companies.

Clause 60 amends section NC 12 by removing an unnecessary
reference to an annual taxing Act.

Clause 61 amends section ND {2 10 insert an omitled relerence o
section ND 10(3).
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Ciause 62 amends section NF 1 to exclude interest paid under
section 120D of the Tax Administration Act 1994 from being resi-
dent withholding income and to consequentially repeal subsections
{3) and (3A).

Clause 63 amends subsection (2)(«) ol section NH 1 so Lhat local
authorities, non-profit bodies and charities are not required to deduct
dividend withholding payments from dividends paid by foreign
companies.

Clause 64 amends section NH 6 by substituting a relerence 1o new
section MG 8B (proposed by clause 49).

Clause 65 amends section OB I with various commencement dates
and application provisions. Subclause (2) amends the definition of
allocation deficit debit by substituting a refercnce to new section MG
8B (proposed by clause 49). Subclause (3) corrects a cross-reference
in the delinition of commnmuniry trust. Subclause (4) inserts into the
delinition ol depreciable property cross-relerences 10 new sections
DO 4C and DO 4D (proposed by clause 13). Subclause (3) inserts
into the definition of diminished value cross-references to new sec-
tions DO 4C and DO 4D (proposed by clause 13). Subclause {(6)
inserts a definition of early pavment rebate for the purpose of new
Part MBC. Subclause (7) adds a rew paragraph (¢), relating to listed
horticultural plants, to the definition of estimated useful life. Sub-
clause (8) extends the delinition of finance lease by: including
arrangements ol which a lease forms a part; providing lor the trans-
fer of the lease asset during, as well as at the end of, the lease term;
and providing for an arrangement under which the lessee or an
associate is a former owner of the lease asset and the lessor’s rights
and obligations in relation to the lease asset relate to the enforcement
of the lease. Subclause (9) corrects the list of provisions affected by
the definition of insurer. Subclause (10) repeals the definition of
land tax. Subclause (1) amends the definition of lease by inserting a
missing cross-reference 10 another definidon, correcting a cross-
reference to a section and extending the definition to include a
licence to use intangible property. Subclause (12} omits unnecessary
words from the definition of lessee. Subclause (13) amends the
definition of lessee’s acquisition cost for a finance lease asset by
including in the term all consideration provided to the lessee under
the finance Icase. Subclause (14) inscrts a definition of listed horti-
cultural plant Tor the purpose of new sections DO 4B to DO 4D
(proposed by clause 13). Subclause (15) corrects a cross-relerence
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in the definition of net foss. Subclause (16} inserts a definition of
non-listed horticultural plant. Subclause (17) amends the definition
of PAYE intermediary to require such a person to have agreements
with not less than 10 employers. Subclause (18) inserts a definition
of plunting for the purposc of new sections DO 4B to DO 4D
(proposcd by clause [3). Subclause (19) inscris a definition of plor
for the purpose of rew sections DO 48 to DO 4D (proposed by
clause 13). Subclause (20) amends the delinition of premiwm so that
an amount is within the definition if it is payable in respect of u
contract of insurance. Subclause (21) inserts a definition of qualify-
ing foreign eguity invesior for the purpose of seciion CB 2 as
amended by clause 4. Subclause (22 ) inserts a definition of replaced
urea fraction for the purpose of new sections DO 4B to DO 4D
(proposcd by clause 13). Subclause (23) inserts a dcfinition of
replacement plant lor Lhe purpose of new sections DO 48 and DO
4D (proposed by clause 13). Subclause (24) amends the delinition of
resident in Australia so that a person who is resident in New Zealand
may satisty the definition. Subclause (23) inserts a definition of
small business taxpayer for the purpose of new Part MBC (proposed
by clause 33). Subclause 26 includes in the definition of special
corporate entity an incorporated socicty that does not issuc shares to
members. Subclause (27) removes an incorrectly numbered defini-
tion and inserls a new definition of tux credit advantage. Subclause
{28) corrects a reference in the deflinition of raxable period 10 the
Goods and Services Tax Act 1985,

Clause 66 amends section OB 6 by inserting a missing cross-
reference.

Clause 67 amends section OD 3 by inserting new subsections {(4)
and (5) that provide for the continuity of ownership of companies
owned by incorporated societies. New subsection (4} applies for tax
positions taken for the 199798 to 2002-03 income ycars. New
subsection (5) applics for tax positions taken for the 200304 and
subsequent income years,

Ciause 68 amends Schedule 7 consequentially on the new definition
of non-listed horticultural plant (proposed by clause 65(16)).
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Part 3
Amendments to Tax Administration Act 1994

Clause 69 amends section 2 1o remove Lhe relerence Lo the provi-
sions in Part VI, as part of the amendments proposed o be made by
Part 4 relating to the self-assessment of GST.

Clause 70 amends section 3. A new paragraph (b)(iv)is added to the
definition of disputable decision. New defined terms: disqguealifving
offence: disqualifyving penalty; GST payable; responsible depurt-
ment; and student allowance, are inserled. A cross-relerence in the
definition of late pavment penalty is correclted. The definition of
response period is replaced.

Clause 71 amends section 17 by replacing in subsection (1Cha)(i)
“in the knowledge, possession or control of”™ with “held by”.

Clause 72 amends section 81 to substitute “the responsible depart-
ment” for “the department for the time being responsible for the
administration of the Social Security Act 19647,

Clause 73 amends subsections (1) to (7) of section 82 generally o
substitute “the responsible department” for “the department (or the
time being responsible for the administration of the Social Security
Act 19647, The clause similarly amends the definition of authorised
officer, inserts a new subsection {7B) to expand the employment
particulars which the Commissioner may provide to that department,
amends the definition of beneficiary to include a person who is a
spousc of the recipient of a student allowancc for the purposes of the
Student Allowances Regulations 1998, and inserts a definition of
benefir,

Clause 74 amends section 85 by: inserting a new purpose sub-
scection; substituting “the responsible department™ for *the depart-
ment for the time being responsible for the administration of the
Social Security Act 1964"; and adding a new paragraph 1o the
definition ol debtor.

Clause 75 amends section 87 by inserting a missing cross-reference.

Clause 76 inserts into section 89C lwo new grounds for issuing an
assessment withoul undertaking the steps required under the dis-
putes procedures. The first arises when the assessment is in relation
to a matter for which the material facts and relevant law are identical
to those for another assessment of the taxpaver that is before the
courts, and the second arises when a taxpayer has left New Zealand
having been involved in fraudulent activity.
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Cilause 77 inserts a new subsection in section 89D requiring a
taxpayer to file a GST return before taking steps under the disputes
process.

Clause 78 amends section §YDA 1o include a relerence o a GST
return period and inserts a new subsection (/B) giving a taxpayer 2
years within which to provide a notice of proposed adjustment in
relation to an input tax credit. The clause also replaces subsection
(2).

Clause 79 amends section 8914 1) 10 increase the threshold lor the
small claims jurisdiction of the Taxation Review Authorily o
$30,000.

Clause 80 replaces section 89F to clarify what both the Commis-
sioncr and a taxpayer must sct out in a noticc of proposed
adjustment.

Clause 81 replaces subsection (2) of section 89G to clarify what a
notice of response must contain.

Clause 82 amends section 89K by including GST returns and the
step of issuing a statement of position within ils ambil. The defini-
tion of exceptional circumstance is also replaced and widened to
include minimal lateness by a taxpayer or an agent and the etfect of
statutory holidays.

Clause 83 amcends section 89M. The Commissioner is required to
issue a disclosure notice, and a new subsection (613) is inserted Lo
limit the matters that are required as evidence. Subsection (7) is
replaced, clarifying the situation when a disputant does not issue
statement of position.

Clause 84 inscrts new sections 89N and 890. Section S9N requires
the dispules process (o be compleled by both the Commissioner and
the taxpayer, excepl in certain specified circumstances, before an
assessment can be amended under section 113. Section 890 pro-
vides for a test case procedure when a dispute is significantly similar
to a case that is designated as a test case and is being heard by the
court.

Clause 85 amends section 90 by replacing subsection (6) 10 extend
the powers of the Commissioner in relation to an existing determina-
tion, including giving a power to cancel the determination.

Clause 86 amends section 90AC by inserting a referenee to the
incrcased powcers given to the Commissioner by clause 85.
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Ciause 87 amends section 90AD by inserting a reference to the
increased powers given to the Commissioner by clause 85.

Clause 88 amends section 90AE by inscrting a rcference to the
increased powers given 1o the Commissioner by clause 83.

Clause 89 amends section 90A by replacing subsection (6) to extend
the powers of the Commissioner in relation to an existing determina-
tion, including giving a power to cancel the determination.

Clause 90 inserls new section 91AB 10 give the Commissioner the
power to make determinations in relation to listed horticultural
plants, as required by the amendments proposed by clause 13.

Clause 91 amends section 91E by repealing subsection (6){(d).

Ciause 92 amends section 92 to change the section heading, and to
replace subsection (2) to clarify when an assessment is made.

Clause 93 inscrts a now section 928 in rclation to the sclf-asscss-
ment of GST,

Clause 94 amends section 106 by inserting new subsections (1D)
and (1E} relating to detault assessments for GST. The amendment
follows the changes made to the Goods and Services Tax Act 1985
rclating to assessments made under that Act.

Ciause 95 replaces section 108(2} by adding a third limb for the
reopening of an assessment, that is, the material overstatement of a
deduction, and also adds the materiality requirement when gross
income is not mentioned.

Clause 96 amends section [08A by replacing subsections (1) and (3)
following the changes made under the self-assessment reforms.

Clause 97 amends section 108B by replacing subsection (1) and
adding a ncw subsection {1B). The amendments extend the waiver
period to 12 months, and provide that Commissioner may not inves-
ligale new issues during the waiver period. An amendment is also
made to subsection (3} following the changes made under the selt-
assessment reforms.

Clause 98 inscrts a new subsection (7)in section |11 that follows the
changes made 0 the Goods and Services Tax Acl 1985 relating (o
assessments made under thal Acl.

Clause 99 amends section 113 to establish the relationship between
this section and proposed section 89N.
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Ciause 100 replaces section 114 to provide an express statement that
an assessment is not invalidated because the assessment is made in
compliance with a recommendation or direction by an authorised
officer or in compliance with a policy statement.

Clause 101 amends secrion /2008 by amending cross-relerences
affected by clause 35.

Clause 102 amends section [38B(3 ) to clarify the time period within
which a disputant must file proccedings.

Ciause 103 amends section 138E to add references to provisions
containing discretions of the Commissioner that may not be
challenged.

Clause 104 amends section 138F o clarily Lhe relalionship between
that provision and section /388,

Clause 105 amends seciion 139A to impose on the Commissioner a
requirement to send or make public a notice before imposing a late
filing penalty in relation to an imputation return.

Ciause 106 consequentially amends secrion 141(2) to refer to new
section 141AA(1} (proposed by clause 107).

Clause 107 inscrts new section 141AA, which imposes a specific
shortlall penalty on a person who lails 1o make a deduction {rom a
wilhholding payment that the person makes Lo a non-residenl con-
tractor who is relieved by a double tux agreement from liability for
tax on the withholding payment. The new section relieves the person
from paying the normal shortfall penalty that would apply in the
absence of the section.

Clause 108 replaces section 141 FB. The replacement provision clar-
ifies the effect of the replaced provision, defines a new term of
disqualifying penalty, includes provision for the new concept of
disqualifving offence and clarifies the treatment of shorttall penalties
that arise from tax shortfalls of which the Commissioner becomes
awarc as a conscqucnce of a single investigation or voluntary
disclosure.

Clause 109 repeals section 141FC, consequential on clause 110.

Clause 110 inscrts new section 147D which provides that a
shortfall penalty may not be imposed on a loss attributing qualifying
company il the net loss of the company is reduced aller being
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attributed and that a shorttall penalty may be imposed on a share-
holder who claims a deduction for a proportion of the attributed net
loss.

Clause 111 amends section 14175 10 amend cross-relerences alTec-
led by clause 55.

Clause 112 amends section 167 to amend cross-references affected
by clause 55.
Clause 113 amends section 168 10 amend cross-relerences allected
by clause 55.

Clause 4 amends section 169 to amend cross-references affected
by clause 55.

Ciguse 115 amends section 1731, providing consistency of
reference.

Clause 116 amends section 177C provides that the Commissioncr
may use a ligure lor the net loss ol a laxpayer [rom the most recent
return of income of the taxpayer il the taxpayer has flailed Lo file a
return for the preceding income year.

Clause 117 amends section 181D to provide for the remission of late
payment penaltics and interest imposcd on a Maori authority in
circumstances in which late payment penalties and interest imposed
on a company would be remitled.

Clause 118 includes in section 183A(1) a reference to the shortfall
penalty imposed by section 141AA (proposcd by clause 1G7).
Clause 119 includes in section 183D(1)b) a reference 0 the
shortfall penalty imposed by section 141AA (proposed by clause
107).

Clause 120 inserts a reference in section 185 to the Goods and
Services Tax Act 19835.

Clause 121 inserts a reference in section 225 to the Goods and
Services Tax Act 1985. The clause also changes the section heading.

Clause 122 inserts a relerence in section 226 1o the Goods and
Services Tax Act 1985,
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Part 4
Amendments to other Acts and Regulations
Amendments to Goods and Services Tax Act 1985

Ciause 124 consequentially amends section 2 to refer to new section
51B (proposed by clause 136).

Clause 125 repeals an incorrectly numbered subsection ol section
/1A thal was inserted by an earlier amendment Act and inserts a new
subsection (6}, correctly numbered.

Clause 126 inscrts a new subsection (3)in section 6 relating to the
notice of asscssment under new section 928 of the Tax Administra-
tion Act 1994 (proposed by clause 93).

Ciause 127 inserts a new subsection (3) in section 17 relating to the
notice of assessment under new section 928 of the Tax Administra-
tion Act 1994 (proposed by clause 93).

Clause 128 mserts a new subsection (2B) in section 198 relating o
the notice of assessment under new section 928 of the Tax Adminis-
tration Act 1994 (proposed by clause 93).

Clause 129 replaces the proviso to section 20(3) to provide that a
deduction [rom outpul tax may be made in a later taxable period il
the failure (o make the deduction arises because a person has diffi-
culty in obtaining a tax invoice or through clear mistake or simple
oversight.

Clause 130 conscquentially amends section 20A to refer to new
section 518 (proposcd by clause 136).

Clause 131 amends secrion 21E to clarify that apportionment can be
used in the application of subsection (4} 10 goods and services and to
correct a cross-reference.

Clause 132 repeals section 23(3).

Clause 133 repeals Part IV following the changes to the Tax Admin-
istration Act 1994 relating to assessments made under that Act.

Clause 134 replaces section 45 10 align the rules aboul refunds of
excess GST with those for income tax.

Clause 135 repeals section 50 as a tidy-up mcasure.

Clause 136 inserls a new section 5/B8 1o describe persons who are
treated as registered because of the actions they have undertaken. It

tollows the changes to the Act and to the Tux Administration Act
1994 relating to the making of assessments.
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Ciause 137 repeals section 61B as a tidy-up measure.
Clause 138 repeals section 860 as a tidy-up mcasure.
Ciause 139 repeals section 81 as a tidy-up measure.

Clause 140 amends seciion 84 B to correct the transitional provisions
for the reverse charge on imported scrvices.

Amendment to Taxation Review Authorities Act 1994
Clause {41 amends section 3B to increasc the threshold to $30,000.

Amendment to fncome Tux Act 1976

Clause 142 amends the definition of special corporate entity in
section 8B in a way that corresponds with the amendment proposed
by clause 65(26).

Amendment to Taxation Review Authorities Regulations 1998

Clause 143 replaces the definition of disputable decision in regulu-
tion 2 for consisteney with the Tax Administration Act 1994,

Ciause 144 inserts a new subclause (6) in regulation 18 to provide a
definition of precedent for the purpose of subclause (5).

Amendment to Purtnership Act 1908

Ciause 145 repeals section 57.

Regulatory impact and compliance cost statement

In developing tax law, an objective is to ensure that costs associated
with the functioning of the tax system are minimised. This objective
must, however, be balanced by the needs to protect the tax base, treat
taxpayers fairly and ensure an efficient tax system. All the proposals
in this bill arc intended to improve the cfficicney and equity of the
system. Some proposals that deliver various levels of tax savings arc
also likely to increase lax-related compliance costs.

Compliance cost statement
The following proposals in the bill will reduce compliance costs:

Horticultural planrs: Provisions that address current uncertainties
with regard to the tax treatment of horticultural plants by establish-
ing a process for amortising planting expenditure and authorising the
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deduction of a limited amount of replacement-planting (including
re-grafting) expenditure will significantly reduce compliance costs.
Fund withdrawal tax: Amcndments to the provisions of the Income
Tax Acl 1994 that impose lund withdrawal tax, clarilying the
exemplion for funds that are withdrawn on the cessation ol employ-
ment and clarifying that the rules do not apply to funds from
employer specified superannuation contributions that were taxed at a
higher rate or treated as salary or wages, will slightly reduce compli-
ance costs because the amendments remove uncertainty in the law.

Maori authorities: Amendments 1o the Income Tax Act 1994 and
Tax Administration Act 1994 to clarify the rules relating to Maori
authorities will reduce compliance costs because the amendments
remove uncertainty in the law.

RWT on use-of-money interest: An amendment to remove the Com-
missioner’s obligation to deduct resident withholding lax from use-
ol-money interest paid (o taxpayers in respect ol overpaid tax will
reduce compliance costs.

PAYE intermediaries: Amendments to the Income Tax Act 1994
providing an alternative to thc requirement that employees’ net
salary and wages pass through a PAYE intermediary’s rust account
and clarilying the meaning ol “officer” will reduce compliance
costs tor both PAYE intermediaries and their clients.

The following proposals in the bill will not change compliance
COSLS:

Annual rates: The provision to confirm the annual rates of income
tax for the 2003-04 income year.

Post-implementation review of the tax disputes process: Provisions
lo give eflect to the post-implementalion review of the tax disputes
process.

Sale and lease-back of intangibles: Amendments to ensure that
taxpaycrs cntcring into transactions involving the sale and lcasc-
back of intangiblcs arc unable to take deductions for what arc, in
substance, repayments of loan principal.

Tax treatment of venture capital: Provisions that remove the poten-
tial for income tax to be payable on share gains of certain non-
residents that invest in certain unlisted resident companies.

Patenr and vesource management application costs; Amendmenls
that allow the deduction of costs associated with patent and



Taxation (Annual Rates, Venture Capital
Explanatory note and Miscellaneous Provisions) 23

resource-management-consent applications that are not granted or
that are withdrawn.

Loss attributing qualifving companies: Amendments that require the
shareholders ol a loss auributing qualifying company (o be charged
with any penalties thal arise (rom an adjusted assessment (hat
reduces a net loss of the company.

Early payment rebate of income tax: Amendments to the Income
Tax Act 1994 to permit small business taxpaycrs who pay income
tax on their sell-employed or partnership income during their lirst
year in a business are expecled, on balance, (o have no impact on
compliance costs.

Remedial provisions: Remedial amendments that should have no
impact on compliance costs arc made to—

* confirm that an assessment issued by an Inland Revenue
officer at the direction of another Inland Revenue otficer is
valid:

. provide certainly lor (axpayers and Inland Revenue that the

date ol a sell-assessment is the date of receipt of the tax-
payer’s notice of assessment;

. allow a net loss to be calculated at the date on which the last
return is filed, rather than according to a taxpayer’s return of
income for the income vyear immediatcly preceding the
income year in which the outstanding tax is writlen ofl;

. remove the requirement for local authorities to account for
dividend withholding payments on dividends paid by a for-
cign company;

. muke consistent the references in sections ES 1 and ES 2 of
the Income Tax Act 1994 to losses from loss attributing
gualifying companies;

. amend the Tax Administration Act 1994 to ensure the scerecy
ol gaming information provided by Inland Revenue Lo the
Department ol Internal Aflfairs and the Ministry of Health;

. allow determinations issued by the Commissioner under the
accrmals rules to be cancelled, including determinations for
which no replacement determination is being issued;

* amend the multi-rate fringe benefit tax rules to insert an
omitted section reference;
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* make minor technical and drafting amendments to correct
errors in the trans-Tasman imputation and branch equivalent
tax account rules;

. amend Lhe allocation deficit debit rules for life insurance
companies 10 ensure that the ratio by which dividend with-
holding payment credits are attached to shareholder dividends
does not exceed the equivalent ratio for policyholders.

The following proposals in the bill may increase compliance costs:

Incorporated societies: Amendments to allow incorporated societies
to carry forward tax losses, and offset their income and losses with
the income and losses of their wholly-owned subsidiaries and with
commonly-owned incorporated societies may have small compli-
ancc-cost implications. As the amendments will have retrospective
cffeet, some incorporated socictics may seck to have their returns
reassessed for the relevanl period.

Non-resident contractors withholding tax: Amendments that allow
for a reduced rate of tax deducticns from withholding payments that
arc made to non-resident contractors, and that provide in some
circumstances for a standard shortfall penalty for failing to make
such tax deductions, may produce a small and temporary increase in
compliance costs arising from the need l'or taxpayers o adapt Lo the
changed legislation.

Consultation

Proposals contained in the bill were, with the exception ol a number
of minor remedial amendments, subject to the Generic Tax Policy
Process. This is a robust consultative and tax policy development
process focussed on tax policy development. For the major measures
in the bill, this process included the release of the following discus-
sion documents or issue papers:

Making tax easier for small businesses

Resolving fax disputes: a legislative review

Specilic consultation was undertaken with a number ol proflessional
groups, industry representatives and individual taxpayers, according
to their expertise or membership. These consultations included:

N Institute of Chartered Accountants of New Zealand
* New Zeuland Law Society

. New Zealand Fruitgrowers Federation Incorporated
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* Minter Ellison Rudd Watts

. PriccwaterhouseCoopers

* Emst & Young

. KPMG

. Deloitte

. Corporate Taxpaver Group

. Robbie Cullen (Barrister)

. Taxation Review Authority

. The Treasury

* Datacom Employer Services Limited

N Tnvestment, Savings and Insurance Association of New
Zealand

. Russell McVeagh.
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The Parliament of New Zealand enacts as follows:

)

(6)
N

Title
This Act is the Taxation (Annual Rates, Venture Gapital and Miscella-
neous Provisions) Act 2004,

Commencement

This Act comes into force on the date on which it receives the
Royal asscnt, cxeept as provided in this scction.

Sections 15 and 65(11)(a){i) are reated as coming into force on
20 May 1999,

Section 61(1) is treated as coming into force on 1 April 2000,
subject to subsection (4).

Subsection {3) does not apply to an employer in relaton 10 a
period for which the employer has, before 29 March 2004,
filed 4 fringe benefit tax return that relies on section ND 12 as
that section was before the enactment of section 61.

Section 131 is treated as coming into force on 10 October
2000.

Section 65(15) is treated as coming into force on 1 July 2002.

Sections 22, 38, 39, 40(1) and {4), 41, 65{24) and 105 arc trcatcd as
coming into forcc on 1 April 2003.

15
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(8)
(9)

(10)

(11)

(H

(2)

(H

Section 37 is treated as coming into force on 1 October 2003.

Section 140 is treated as coming intc force on 25 November
2003.

Sections 54 to 57 are (realed as coming into lorce on 15 Janu-
ary 2004.

Sections 3, 4, 65{21), 66 and 145 are treated as coming into force
on 1 April 2004.

Sections 24, 26 to 32, 34, 35, 53, 65(3] and {27), 92, 95 and 117 come
into force on 1 October 2004,

Sections 9, 69, 70(2) and {4), 91, 96, 103, 115, 118, 119 and 143 come
into force on 1 April 2005.

Section 125 comes inlo force on the date that is 1o be
appointed by the Governor-General by Order in Council
under section 2(19) of the Taxation (GST, Trans-Tasman
Imputation and Miscellaneous Provisions) Act 2003.

Part 1
Annual Rates of Income Tax 2004-05

Rates of income tax for 2004-05 income year

Income tax imposcd by scction BB 1 of the Income Tax Act
1994 must, for the 200405 income year, be paid at the basic
rates specilied in Schedule 1 of that Acl.

The Taxation (Annual Rates of Income Tax 2003-04) Act
2003 is repealed.

Part 2
Amendments to Income Tax Act 1994

Non-residents’ exempt income

In scction CB 2(1)(f), “company.” is replaced by “company:™

and the following is added:

“(g) any amount derived by a qualitying foreign equity
investor from the sale or other disposition of a share in a
company {called the resident company) that is resident
in New Zealand, if—

“(i) the sharc is purchased by the qualifying forcign
cquity investor on a day that is 12 months or more
belore the day of the sale or other disposition; and
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“(h)

“(ii)

*(iii)

the shares of the resident company are quoted on

the official list of a recognised exchange at no

time in a period that—

“(A) begins within the 12-month period begin-
ning on the day on which the sharc is
purchascd:

“(B) ends on Lhe day of the sale or disposition or
on the day that is 12 months alter the day
on which the period begins, whichever is
the earlier; and

the resident company does not have a main activ-

ity that is one or more of—

“(A) property development:

“(B) land owncrship:

“(C)y mining:

“(D) provision of {inancial services:

“(E) insurance:

“(F) construction of public infrastructure assets:

*(G) acquisition of public infrastructure assets:

“(H) investing with a main aim of deriving,
from the investment, gross income in the
form of intcrest, dividends, royaltics or
lease payments:

any amount derived by a qualilying loreign equity
investor from the sale or other disposition of a share in a
company {called the resident company) that is resident
in New Zealand, if—

(i)

“{ii)

the share is purchased by the qualifying foreign
cquity investor on a day that is 12 months or more
before the day of the sale or other disposition; and
the shares ol the resident company are quoted on
the official list of a recognised exchange at no
time in a period that—

“(A) begins within the 12-month period begin-
ning on the day on which the share is
purchased:

“(B) cnds on the day of the sale or disposition or
on the day that is 12 months after the day
on which the period begins, whichever is
the earlier; and
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(2)

“(iii)

*(iv)

the main activity of the resident company is pro-
viding capital in the form of debt or equity fund-
ing to other companies, each of which is resident
in New Zealand and in the same wholly-owned
group of companics as the resident company; and
cach member, other than the resident company,
of the wholly-owned group reflerred o in subpara-
graph (ifi) satislies paragraph (g)(ii) and (ifi).”

In section CB 2(4), after the definition of pleasure craft, the
following is added:

“qualifying foreign equity investor means a person who is
not resident in New Zealand and who 15 one or more of the

following—

“{a) a person who—

“(i)

“(ii)

“(iif)

is resident in a territory, under a double tax agrec-
ment between New Zealand and the territory, that
is approved lor the purpose ol this paragraph by
the Governor-General by an Order in Council;
and

is treated by the taxation laws of the territory as
the person who, other than as a body that handles
income of another person or persons, derives the
procceds from a sale or other disposition of
sharcs that arc held by the person; and

would in no circumstances be entitled, under the
laws of the erritory, Lo receive [rom the Govern-
ment of the territory a financial benefit in the
form of a payment, credit, rebate, forgiveness or
other compensation for a payment of the tax that
would, in the absence of section GB 2{1){g) and {h), be
imposcd by this Act on an amount derived by the
person from a sale or other disposition of sharcs
1o which section CB 2{1){g) or (h) would apply:

*(b) an unincorporated body that consists of persons {called
partners) and that—

(1)

“(ii)

is established under the laws of « territory that is
approved for the purpose of this paragraph and
paragraph (¢} by the Governor-General by an
Order in Council; and

has at lcast | partner (called a general partner)
whao is liable for all debls of the unincorporated
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*(iii)

“(iv)

‘S(V)

“(vi)

body and who has significant involvement in, and

control of, the business activities of the unincoer-

porated bady; and

has at least 1 partner {called a special partner)

whosc liability for debts of the unincorporated

body is limited and who has limited involvement
in, and control of, the business activities of the
unincorporated body; and

has no general partner who is not resident of

territory, under a double tux agreement between

New Zealand and the territory, that is approved

for the purpose of this paragraph and paragraph (c)

by the Governor-General by an Order in Council;

and

has no partner who—

“{A) has, when (realed as holding the interests
of any person who is associated with the
partner under section OD 8(3) of the
Income Tax Act 1994, an interest of 10%
or more in the capital of the unincorporated
body; and

“(B) is resident of a territory that is not
approved lor the purpose of paragraph (a) by
the Governor-General by an Order in
Council; and

has no partner who—

“(A) has, when treated as holding the interests
of any person who is associated with the
partner under scction OD 8(3) of the
Income Tax Act 1994, an intcrest of 10%
or more in the capital of the unincorporated
body; and

“(B) would in any circumstances be entitled,
under the laws of the territory in which the
partner is resident, to receive from the
Government of the territory a benefit in the
form of a payment, credit, rehate or other
compensation for a payment of the tax that
would, in the absence of section CB 2(1){g) and
{h}. be imposed by this Act on an amount
derived by the unincorporated body or the
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partner from u sale or other disposition of
shares to which section CB 2(1){g) or {h) would

apply.

“(vii) is treated by the laws of the territory as not being

subjcct to a tax on income other than as a body
that handlcs income of the partners; and

“(viii) has a status under the laws of the territory that

resembles Lhe stalus of a special partnership
under the laws of New Zealand:

“(¢) a person who—

(i)

“{ii)

*(iii)

“{iv)

")

is established as a legal entity under the laws of a

territory that is approved for the purpose of this

paragraph and paragraph (b) by thc Governor-

General by an Order in Council; and

has persons (called members) who hold interests

in the capital of the legal entity and who are

entitled to shares of the income of the legal entity
that are in proportion to those interests; and

is treated by the laws of the territory referred to in

subparagraph (i) as not being subject to a tax on

incomge other than as a body that handles income
of thec members; and

is resident in—

“(A) the territory under whose laws the person is
estublished; or

“(B) another territory that is approved, for the
purpose of this paragraph and paragraph (b),
by the Governor-General by an Order in
Council, and has laws that trcat the Icgal
entity as having for the purposc of taxation
the status that is described in subparagraph
{iti); and

has no member who—

“(A) has, when treated as holding the interests
of any person who is associated with the
member under section OD &(3) of the
Income Tax Act 1994, an intcrest of 10%
or morc in the capital of the legal entity;
and

“(B) is nol a resident of a territory that is
approved tfor the purpose of paragraph (a) by
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“(7)

10}

the Governor-General by an Order in
Council; and
“{vi) has no member who—

“(A) has, when treated as holding the interests
of any person who is associated with the
mcember under scetion OD 8(3) of the
Income Tax Act 1994, an interest of 10%
or more in the capital of the legal entity;
and

“(B) would in any circumstances be entitled,
under the laws of the territory in which the
member is resident, to receive from the
Government of the territory a payment,
credit, rebate or other compensation for a
payment ol the lax that would, in the
absence of section CB 2(1)(g) and (h), be
imposed by this Act on an amount derived
by the legal entity or the member from a
sale or other disposition of shares to which
section GB 2{1){g) or th) would apply.”

Afller section CB 2(5), the [ollowing is added:

For the purpose of subseetion {1){g) and (h) and the definition of

qualifying foreign equity investor in subsection {4}, whether a

person is resident in a territory other than New Zealand is

determined—

“(a) if thereis a double tax agreement between New Zealand
and the territory that is in lorce under the terms of the
double tax agreement, under the double tax agreement:

“(b) if there is no double tax agreement between New
Zealand and the territory that is in force under the terms
of the double tax agreement, under the laws of the
territory.

The Governor-General may, from time o lime by Order in

Council—

“(a) approve a territory for the purpose of paragraph (a) of the
definition of qualifying foreign equity investor in sub-
section (4):

“(b) approve a territory for the purpose of paragraphs (b) and (c)
of the dcfinition of gualifying foreign equity investor
in subsection {4):
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(1)
(2)

(H

(2)

(M

(2)
(3)

“(c) withdraw the approval of a territory for the purpose of
paragraph (a) of the definition of qualifying foreign
equity investor in subsection {4).

“(d) withdraw the approval of a territory for the purpose of
paragraphs (h) and (¢} of thc dcfinition of qualifying for-
eign equity investor in suhsection {4).”

Branch equivalent income calculation
In section CG 11(7), “, DD4AGC, DO 4D, is inserted after “DO 47,

Suhsection (1) applics for the 2003-04 and subscquent income
years,

Cases where assessable income calculation cannot be
undertaken

In the heading to scction CG 25, “assessable income” is
replaced by “foreign attribution™.

Subsection {1) comes into force on the date on which this Act
receives the Royal assent.

Certain withdrawal amounts are gross income of
superannuation fund

In section CL 4(2)—

(ay  the lformula is replaced by the following:

“0.05 . s
—_— X (withdrawn — other contributions}”
tax rate
(by aflter “where—", the lollowing is inserted:
“withdrawal is the amount withdrawn
other contributions is the part, if any, of the amount with-
drawn that the trustee of the superannuation fund estab-
lishes is not employer contributions to superannuation
savings™.
Section CL 46) is omitled.
Subsections {1) and {2) apply to a withdrawal from a superannu-
ation fund that is made on or after 14 September 2000.
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“(2)

Exception for withdrawal when member ceases
employment
Section CL 8(2) is replaced by the following:

Subsection (3} applics if, when the member ccases ecmploy-

ment with the employer—

“(a) the employer or another employer has made, on behall
of the member, specified superannuation contributions
that—

(i)

‘s(ii)

*(iii)

“{iv)

(V)

have been made throughout the period that
includes the last 2 complete income years before
thc member ccases employment and ends when
thc member ceases employment; and—

have been made (o the superannuation fund or
a superannuation (und that has (ransferred,
whether directly or indirectly, the funds relating
to its members to the superannuation fund; and
have not been part of a withdrawal, other than as
a result of the application of section CL 13 to a
transfer between superannuation funds that is
referred to in subparagraph (ii); and

have nol, in each ol the last 2 complele income
years in the period, been 150% or more of the
specified superannuation contributions made on
behalf of the member in the previous income
year; and

do not, if made in the income year in which the
member ceases employment, have an annualised
valuc that is 150% or morc of the specified super-
annualion contributions made on behall ol the
member in the previous income year:

“(b) the employer or another employer has made, on behalt
of the member, employer specified superannuation con-
tributions that—

(i)

“{ii)

relate to part, but not all, of the pericd that
inclades the last 3 complete income years before
thc member ccases employment and ends when
the member ceases employment; and

have been made (o the superannuation fund or
a superannuation fund that has transferred,
whether directly or indirectly, the funds relating
to its members to the superannuation fund; and
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10
(M

“(iil) have not been part of a withdrawal, other than as
a result of the application of section CL 13 to a
transfer between superannuation funds that is
referred to in subparagraph {ii); and

“fivy the Commissioner considers to be consistent in
gize and frequency with the employer specificd
superannuation contributions for other employ-
ges in comparable positions; and

“(v) the Commissioner considers to be consistent in
size and frequency during the period or periods to
which the employver specified contributions
relate.”

Expenditure relating to determination of liability to tax
In section DJ 5(4), in paragraph (b)i) of the definition of
goods and services tax payable, “section 27(6)” is replaced
by “section 51A”.

Patent expenses
Belore section DJ 6(1), the following is inserted:

“(1A) A taxpayer who applies for the grant of a patent and is

2

11
(N

refused the grant or withdraws the application is allowed, in

the income year of the refusal or withdrawal, a deduction for

cxpenditure—

“(a) that the taxpayer incurs in relation w the applicalion;
and

“(b) that would have been part of the cost of fixed life
intangible property if the application had been granted;
and

“(c) for which the taxpayer is not allowed a deduction under
anothcr provision.”

Subsection (1) applies [or applications that are refused or with-
drawn in the 2004-05 and subsequent income years.

New section DJ 14B inserted
After scction DI 14, the following is inscried:

“DJ 14B Expenditure on unsuccessful application for resource

consent
A taxpayer who applies for the grant of a resource consent
under the Resource Management Act 1991 and is refused the

13
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(2)

12

(1)

(2)

13
(1)

grant or withdraws the application is allowed, in the income

year of the refusal or withdrawal, a deduction for

expenditure—

“(a) that the taxpayer incurs in relation to the application;
and

“(b) that would havc bheen part of the cost of fixed life
intangible property il the applicaion had been granted,;
and

“(c) tor which the taxpayer is not allowed a deduction under
another provision.”

Suhsection (1) applics for applications that are rcfused or with-

drawn in the 200405 and subscquent income years.

Expenditure on land improvements used for farming or

agriculture

In section DO 4—

(a} in subscction (1}, *Subjcct to sections DO 4B, DO AC and DD
4D.” is inscrted before “Any taxpayer™:

(b) in subsection (2), “Subject Lo sections DO 4B, DO 4C and DO
40.” is inserted before “Any laxpayer”:

(c)  in subsection (4), “vines or trees” is replaced by “non-
listed horticultural plants”.

Suhsection (1) applics for the 2003-04 and subscquent income

years.

New sections inserted
After section DO 4, the following are inserted:

“DO 4B Accounting for expenditure on listed horticultural

“(1)

plants under sections DO 4C and DO 4D

In this section and sections DO 4C and DO 4D—

“planting for a taxpayer and an income year means 1 or more
listed horticultural plants that are involved in the business of
the taxpayer during the income year and for which the tax-
payer must account undcr sections DO 4C and DO 4D, for the
income year, separately from any other listed horticultural
plants that are involved in the business of the taxpayer

“plot means the land occupied by the listed horticultural
plants in a planting
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“(2)

“replaced area fraction for a planting and an income year
meuns the amount given by the following formula:
a

where—

a is the arca, at the end of the income year, of the part of
the plot on which listed horticultural plants in the plant-
ing are planted or regralled during the income year as
replacement plants

b is the total area, at the end of the income year, of the
plot.

A taxpaycr to whom seetion DO 46 applics and who has had a

deduction under seetion DO 4D for cither or hoth of the 2 income

years thal immediately precede an income year must, {or the

income year and subsequent income years, account separately

under sections DO 4G and DO 4D for listed horticultural plants

that—

“{a) the taxpayer acquires in the income year; and

“(b) benefit the business of the taxpayer in the income year;
and

“(cy arc not replacement plants.

A taxpayer who has had no deduction under seetion DO 4D for
listed horticultural plants for both of the 2 income years that
immediately precede an income year and who would, but for
this subsection, be required by subsection {2) to account under
sections D0 A€ and DO 4D for the listed horticultural plants as 2
or morc plantings for the incomc ycar may account under
those sections for all of the listed horticultural plants as 1
planting for the income year and subsequent income years,

“DO 4C Expenditure on land—planting of listed horticultural

“(1)

“(2)

plants

This scction applics if a taxpaycr—

“(a) carries on a farming or agricultural business (including
a horticulwural business) on land in New Zealand: and

“(b) develops the land by planting on the land listed horticul-
tural plants.

Subjcct to suhbsection (3), in an income year in which the plant-

ing bencfits the business, the taxpayer is allowed—
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“(4)

“©)

“(a) if the taxpayer owns the land, a deduction relating to
expenditure incurred by the taxpayer, or by another
person, in developing the land:

“(b) it the taxpayer does not own the land, a deduction
rclating to cxpenditure incurred by the taxpayer in
developing the land.

The taxpayer is not allowed a deduction under subsection (2) in

an income year in which—

“{a) if the taxpayer owns the land, the taxpayer disposes of
the land; or

“(b) if the taxpayer docs not own the land, the taxpayer
ccascs carrying on the business on the land.

Subject to subsections (5) and (6), the amount of the deduction is
calculated using the following formula:

l.2xXaxhb

where—

a is the percentage rate determined for the type of listed
horticultural plant by the Commissioncr under section
91AB of the Tax Administration Act 1994

b is the diminished value of the expendilure,

If a listed horticultural plant of the taxpayer ceases in an

income year to exist or to be used in deriving gross income

and the taxpayer has no deduction under section DO 4D for the
income year for expenditure incurred in replacing the listed
horticultural plant, the taxpayer has a deduction—

“(ay of the amount of the diminished value of the expendi-
ture on the listed horticultural plant at the time that the
listed horticultural plant ceases to exist or to be used in
deriving income:

“(b) for the income year.

If a listed horticultural plant in a planting of the taxpayer

ceases in an income year o exist or (¢ be used in deriving

gross income and the axpayer has a deduction under section

DO 4D for the income year for all or some of the expenditure

incurred in replacing the listed horticultural plant, the dimin-

ished value, immediately before the replacement, of the
expenditure on the listed horticultural plant is added, in the
way choscn by the taxpaycr, to the diminished values, at the
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end of the income year, of the expenditure on listed horticul-
tural plants that are in the planting at the end of the income
year.

“DO 4D Expenditure on land—horticultural replacement

“(D)

‘)

“(3)

“4

planting

This section applies to a taxpayer who carries on a horticul-

tural business on lund in New Zealand and who, in an income

year (called the current income year)—

“(a) plants, or causes to be planted, on the land a listed
horticultural plant as a replaccment plant:

“(b) rcgrafts, or causcs to be regrafted, a listed horticultural
plant on the land as a replacement plant.

The taxpayer is allowed a deduction for the current income

year, of the amount given by one of subsections (3) and {4) for the

expenditure incurred in the current income year by the tax-

payer in replacing a listed horticultural plant if, in the current

income ycar—

“(a) the replacement plant benelits the business; and

“(b) the Laxpayer does not dispese ol the land on which the
listed horticultural plant is cultivated; and

“(c) the taxpayer elects that this section apply to the
expenditure.

For a taxpayer who has had no deduction under this scection

for either or both of the 2 income years that immedialely

precede the current income year, the amount of the deduction

under subsection {2) for expenditure incurred in replacing a

listed horticultural plant in a planting is given by the following

formula:

X 7.5%
d
where—
c i3 the amount of the cxpenditure incurred by the
laxpayer
d is the greater of 7.5% and the replaced area fraction lor

the planting for the current year.

For a taxpayer who has had a deduction under this section for
a planting for both of the 2 income years that immediately
precede the current income year, the amount of the deduction
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(2)

14
(1)

(2)

15
(1)

under subsection {2) for expenditure incurred in replacing a
listed horticultural plant in the planting is the smaller of—
“{a) the amount that is given by the following formula:

7.5%

¢ X
d

where—

Cc

d

is the amount of the expenditure incurred by the
laxpayer

is the greater ol 7.5% and the replaced area [rac-
tion tor the planting for the current year:

“(b) the amount given by the following formula:

L 5% -f-¢

{

where—

Cc

is the amount of the expenditure incurred by the
taxpayer

is the replaced area fraction lor the planting lor
the current year

is the smaller of 7.5% and the replaced area
fraction for the planting for the earlier of the 2
income year that immediately precede the cur-
rent year

is the smaller of 7.5% and the replaced arca
fraction for the planting for the later of the 2
income years that immedialely precede the cur-
rent year,”

Subsection (1) applies for the 2003-04 and subsequent income

years.

Amalgamated company entitled to deductions for
farming, agriculture, and aquaculture expenditure

In section DO 8(c), “or section DO 57 is replaced by *“, D0 4C,
D0 4D or DO 57,

Suhsection (1) applics for the 2003-04 and subscquent income

years.

Deduction to lessee in non-specified lease
In section EQ 2(1), “or a finance lease™ is inserted after
“specified lease™.
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(2)

16
(M

(2)
(3

(4)

(3)

17
(1)

In section EO 2(2), “or a finance lease™ is inserted after
“specified lease™.

Application of subpart
Section ES 1(1)(b)(i}B) is replaced by the lollowing:

“(B) net losses of a loss attributing qualifying
company, to the extent that shareholders
with effective interests in the company are
deemed under scction HG 16 to incur
amounts of loss that correspond to the net
losses; and”.

In section ES 1(1)(e){i), “date:” is replaced by “date; and”.
In scction ES 1(1)(e)(i1)(F), “section CH 2. is replaced by
“scection CH 2:” and the following is added:

“(G) shares in a foreign company, if the pro-
ceeds of a disposition of the shares would
not be gross income of the holder other
than under the FIF rules.”

Subsections (1) to (3) apply for the 2004-05 and subsequent

income years subject 1o subsection (5).

Subsections (1) to (3} do not apply to a participant for an

arrangement that the participant enters before the 2004-05

income year unless—

(a} at the time of cntering the arrangemcent, the participant
could reasonably expect that 10 or more persons would
acquire an inlerest in the arrangement; and

(b)y  70% or more of the allowable deductions of the partici-
pant from the arrangement for the income yeur, calcu-
lated on the same basis as for section ES 1{1}b}i) of
the Income Tax Act 1994 as amended by subsection (1),
arisc from an intcrest of the participant in—

(iy  fixed lifc intangible property:
{ii)  sofltware.

Defined terms for subpart
Section ES 2(3)(d) is replaced by the following:
“(d) involves money that is provided by—
“{(i) a lender who is nol an associated person of the
borrower under a provision of section OD 7 or

19
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(2)

(3

18

(M

20

OD 8(3) and who does not provide the money on

arms-length terms and who—

“(A) is not a person who regularly provides
money to persons on army’s-length terms
under arrangements that do not satisfy
paragraphs (a) to (c):

“(B) is nol resident in New Zealand under
section OE 1 or OE 2 and does not carry on
business in New Zealand through a fixed
estublishment in New Zealand; or

“(ii) a lender who is an associated person of the bor-
rower under a provision of section OD 7 or OD

8(3) and who obtains thec moncy under an

arrangement that satisfics paragraphs {(a) to (c).”

Subsection (1) applies for the 2004-05 and subsequent income

years subject to subsection {3).

Suhsection {1) docs not apply to a participant for an arrange-

ment that the participant enters before the 2004-05 income

year unless—

(ay  at the ume of entering the arrangement, the parlicipant
could reasonably expect that 10 or more persons would
acquire an interest in the wrrangement; and

(by  70% or more of the allowable deductions of the partici-
pant from the arrangement for the income year, calcu-
lated on the samc basis as for scetion ES 1{1}b}(i) of
the Income Tax Act 1994 as amcnded by section 16(1),
arise [rom an interest ol the participant in—

(iy  lixed life intangible property:
(ii)  software.

Deferral of surplus allowable deductions from

arrangement

In section ES 3(1)—

(ay  paragraph (a)i) is replaced by the lollowing:

“(i) allowable deductions and losses, including any

allowable deduction incurred under subsection
(3) and any loss incurred under scction HG 16;
and™

(b)  paragraph (b)) is replaced by the following:
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“(iy allowable deductions and losses, including any
allowable deduction incurred under subsection
(3) and any loss incurred under section HG 16;
and”™.

(2)  In section ES 3(2)—
(@)

(b)

d

the definitions of itlems a and b are replaced by the
following:
is the amount for the income year by which the allowa-
ble deductions and losses, including any allowable
deduction incurred under subsection (3) and any loss
incurred under section HG 16, of the participant from
the arrangecment cxceed the gross income, other than
under this section, ol the participant from the
arrangement
is the total amount for the income year by which the
allowable deductions and losses, including any allowa-
ble deduction incurred under subsection (3) and any
loss incurred under section HG 16, from the arrange-
ment cxcced the gross income, other than under this
scection, from the arrangement for the group that con-
sists ofl—

(a)y  the participant; and

(b)  the affected associates of the participant who are
not a loss attributing qualifying company and
who each have for the income year allowable
deducticns and losses, including any allowable
deduction incurred under subscction (3) and any
loss incurred under scction HG 16, from the
arrangement that in t(olal exceed the gross
income, cother than under this section, from the
arrangement”:

paragraph (a) of the definition of item “c” is replaced

by the following:

“(a) the total amount for the income year by which
the allowable deductions and losses, including
any allowable deduction incurred under sub-
section (3) and any loss incurred under section
HG 16, from the arrangement exceed the gross
income, other than under this section, from the
arrangement for the group that consists of—

(i)  the participant; and
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(N

(2)

(3

20

21
(1)

(2)

(i)  the affected associates of the participant
who are not a loss attributing qualifying
company that has incurred a net loss from
the arrangement for the income year;
and”.

Subsections (1) and {2) apply lor the 2004-05 and subsequent

income years subject to subsection (4).

Subsections (1) and (2) do not apply to a participant for an

arrangement that the participant cnters before the 2004-05

income year unless—

(ay  at the ume of entering the arrangement, the parlicipant
could reasonably expect that 10 or more persons would
acquire an interest in the wrrangement; and

(b)y  70% or more of the allowable deductions of the partici-
pant from the arrangement for the income year, calcu-
lated on the same basis as for section ES 1{1}b}i) of
the Income Tax Act 1994 as amcnded by section 16(1),
arisc from an intcrest of the participant in—

(iy  lixed life intangible property:
{ii)  sofltware.

Rules for lease asset during term of finance lease
In scetion FC 8B(2), “before or™ is inscrted before *on the
datc™.

In section FC 8B(3), “at the end of the lease term™ is replaced
by “by the date that the lease term ends”.

Suhsections {1) and {2) apply for an arrangecment that is cntered
on or after 29 March 2004.

Taxation of hire purchase agreements

In section FC 10(8)(a), “consideration paid to the lessee for
the hire purchase agreement™ is replaced by “consideration
provided to the lessec undcer the hire purchase agreement™.

Special provisions relating to dispositions of property

In section FD 10¢3)b), “D0 4C, DO 4D,” is inserted after “DO
4,”.

Suhsection (1) applics for the 2003-04 and subscquent income
years.

20

30

35



Taxation (Annual Rates, Venture Capital
and Miscellaneous Provisions) Part 2 cl 26

22
(1)
(2)

23

24
(1)
(2)

26
(1)
“(3)

(2)

Companies that may constitute imputation group
Section FDB 1(1)(e) is repealed.
After scction FDB 1(2)a), the following is inserted:

“(ab) all members of the consolidated group are or would be

members of the imputation group; and”.
In section FDB 1(2)(b), the words before subparagraph (i) are
replaced by “for an imputation group that contains or will
contain mcmbers of more than 1 consolidated group, all the
members of the consolidated groups have been members of a
single wholly-owned group of companies throughout the
period that—".

Income assessable to heneficiaries
In the heading to section GC 14, “assessable to” is replaced
by “of”.

Special partnerships

Section HC 1 is repealed.

Subsection (1) applies w0 gross income and allowable deduc-
tions of a special partner from a special partnership for the
2004-05 and subsequent income years.

Gross income assessable to beneficiaries
In the heading to section HH 3, “assessable to” is replaced by
(1] i 4 4

of”.

Election to become Maori authority

Section HI 3(3) is replaced by the following:

A person who clects to become a Maori authority becomes a

Maori authority—

“(ay on the (irst day of the income year in which the person
gives notice of the election to the Commissioner, if
paragraph (b) does not apply:

“(b) on the first day of the income year immediately suc-
ceeding the income year in which the person gives
notice of the clection to the Commissioner, if the person
nominates that date in the notice of the clection.”

Subsection (1) applies for the 2004-05 and subsequent income
years.
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(1)

(2)

28
(M
(4

2

29
(H

2

30
(1)

Distributions by Maori authority

In section HI 4(1){(e), “consideration.” is replaced by “consi-
deration:™ and the following is added:

“(f) a taxable bonus issue.”

Subsection (1) applies for the 2004-05 and subsequent income
years.

Amount distributed to member by Maori authority

Afller section HI 5(3), the lollowing is added:

A taxuble bonus issue referred to in seetion HI 4(1)(f) that is made
by a Maori authority to a member is a taxable Maori authority
distribution.”

Subsection (1) applies lor the 2004-05 and subsequent income
years,

Table HI 8—Transitional rules
In the transitional rules in Table HI 8, row 4 is replaced by the

following:
4 a Maori a trust that is  taxable income
authorily not a Maori derived by the
authority Maori authority
is treated s
trustee
income.”

Subsection (1) applies lor the 2004-05 and subsequent income
years,

Net losses may be offset against future net income
After section IE 1(2), the following is inserted:

*(2B) A waxpayer who is a parlner in a special partnership may not

(2)

24

carry lorward under this section a net loss il—

“(a) the taxpayer has a deduction in an income yeuar that
arises from the activities of the special partnership; and

“(b) the net loss arises from the deduction; and

“(c) during the income year, the taxpayer derives no gross
income, whether from the activitics of the special part-
nership or otherwise.”

Subsection (1) applies to a net loss of a taxpayer for the

2004-05 and subsequent income years.

25
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31  Net loss offset between group companies
(1)  Section IG 2(2)(a)(1) is replaced by the following:

“(i) a nct loss for the year of offsct that docs not
consist of a mining outgoing cxcess and is not
prevented by section IE 1(2B) [rom being carried
forward under sections IE 1 and IF 1:7,

(2)  Subsectien (1) applies to a net loss of a taxpayer for the
200405 and subsequent income years.

32  Rebate for gifts of money
(1) Insection KC 5(1)(cl), “Zealand.” is replaced by “Zeualand:”
and the following is added:
“({em) Medicine Mondialc:
“(cn) New Zealand Jesuits in India Trust:
*(co) Operation Vanuatu Charitable Trust.”

(2)  Subsection (1) applies for the 2004-05 and subsequent income
years.

33 New Part MBC inserted
(1)  Afler Part MBB, the lollowing is inserted:

“Subpart BC—Early payment rchatc of income tax

“MBC 1 Purpose

“(1) The purpose of this subpart is to encourage, by means of u
rebate of income tax, payments of amounts as income tax by
small business taxpayers in the income year that precedes the
income year in which the taxpayers are first required to pay
provisional tax.

“(2) In this subpart—
“early payment rebate means a rebate of income tax under
this subpart

“small business taxpayer means a laxpayer who—

“(a) conducts a4 business on the taxpayer’s own account,
acting alone or as a partner in a partnership; and

“(b) does not use a company or a trust in the conduct of the
business; and

“(cy derives gross income that is predominantly—
“f1y  from thc business; and
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“(ii) mnot interest, dividends, royalties, rents or bene-
ficiary income.

“MBC 2 Availability of early payment rebate

“(1) This section applies 1o a small business laxpayer [or an
income year il the small business taxpayer—

“(a) is not required to make payments of provisional tax in
the income year; and

“(b) on or before the taxpayer’s balance date for the income
year, makes payments as income tax for the income
year; and

“(cy has, for carlicr income yecars—

“(i) never been required Lo make payments ol provi-
sional lax and—
“(A) never received an early payment rebate; or
“(B) derived gross income from a business at no
time in a period of 4 income years that
began after the latest income year for
which the small business taxpayer reccived
an carly payment rchate; or
“(ii) derived gross income lrom a business al no time
in a period of 4 income years that began alter the
latest income year for which the small business
taxpayer was required to make payments of pro-
visional tax.

“(2) TIf a small business taxpaver to whom this scction applics
makes a return ol income for the income year and in Lhat
return applies [or an early payment rebale, the Commissioner
must credit the income tax account of the small business
taxpayer with an early payment rebate equal to 6.7% of the
lesser of the following:

“(a) the amount that, on or before the small business tax-
payer’s balance date for the income ycar, the small
business taxpayer paid as income tax for the income
year:

“(b) 105% of the small business taxpayer’s residual income
tax for the income yeur.

“MBC 3 Credit treated as being payment as income tax
A credit of an carly payment rebate for a small business
laxpayer lor an income year is treated as being a payment
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(2)

34
(1)
“(1)

@)
“2)

made by the small business taxpayer as income tax for the
income yeuar.”

Suhsection {1) applics for income years commencing on and
after 1 April 2005.

Refund of excess tax

Section MD 1{1) is replaced by the following:

Subject to scetions MD 2, MD 2A, MD 2B, MD 3 and NH 4,

and subsection {2), the Commissioner must refund an amount

that a taxpayer has paid as wax il—

“(a) the Commissioner is satisfied that the amount repre-
sents an excess over the tax properly payable by the
taxpayer; and

“(b) the 4-vear period referred to in section 108 of the Tax
Administration Act 1994 has not cxpircd.”

Section MD 1{2) is replaced by the lollowing:

Subject to sections MD 2, MD 2A, MD 2B, MD 3, and NH 4,

the Commissioner must refund an amount that a taxpayer has

paid as tax if—

“(a) the taxpayer paid the amount as a result of an amend-
menl Lo an assessmenl that increased the amount of tax
payable by the laxpayer; and

“(b) the Commissioner is satisfied that the amount repre-
sents an excess over the tax properly payable by the
taxpayer; and

“(c) the 4-year period beginning at the end of the income
year in which the assessment was amended has not
cxpired.

*(2B) The Commissioner may refund an amount that is referred to in

subsection {1) or {2) within the period of 4 years beginning after

the end of the 4-year period referred to in the subsection, if—

“(a) the Commissioner considers that the overpayment of
tax i8 the result of a clear mistake or simple oversight:

“(b) the taxpayer is centitled to a rebate of income tax under
Part KD.”

Subsections (1) and (2) apply for the 2004-05 and subsequent
income years.
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35 Limits on refunds of tax in relation to Maori authorities

(1) In section MD 2B(1)a), “the end” is replaced by “unless
subsection (1B} applies, the end”.

(2)  After scction MD 2B(1}, the following is inscrted:

“(1B) Despite subsection (1)(a), a Muori authority that furnishes its

)

(4)

Muaori authority credit account return for an imputation year
before the end of the next imputation year may be refunded
income tax in accordance with section MD | it—

“(a) thc Maori authority has furnished the Maori authority
credit account return within an extension of time given
by the Commissioner; and

*(b) the amount of the refund does not exceed (he credit
balance in the Maori authority’s Maori authority credit
account on the last day of the imputation yeur for which
the Maori authority credit account return was
furnished.”

In section MD 2B(4), "Il income” is replaced by “Unless

subsection (4B) applies, il income”.

After section MD 2B(4), the following is inserted:

“(4B) Despitc subscction (4}, the income tax not refunded may be

(3)

(1)

@)
“2)

28

credited on a provigional lax instalment date il residual
income Lax is treated as being payable on the date specified in
Part VII of the Tax Administration Act 1994.”

Subsections (1) to (4) apply for the 2004-05 and subsequent
income ycars.

Application of income tax or dividend withholding

payments not refunded

This section amends section MD 4 as it read before being

repealed by section 41 of the Taxation {(GST, Trans-Tasman

Imputation and Miscellancous Provisions) Act 2003.

Section MD 4 is amended by adding the lollowing:

Subsection (1) does not prevent a credit {called a permitted

credit), of an amount given by subseetion (3), arising in an

imputation credit account or dividend withholding payment

account if—

“(a) acompany or consolidated group is entilled Lo a refund
of overpaid income tax or overpaid dividend withhold-
ing payment; and
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“(b) the company or consolidated group makes a request for
the Commissicner to transfer the refundable amount to
another pericd or ancther tax type; and

“(c) after the overpayment that gives rise to the entitlement
to a refund and before the request for the transfer, a
dehit in the imputation credit account or dividend with-
holding payment account arises under section ME
5(1)1), ME 12(1)(h), MG 5(1){i) or MG 15(1)(i); and

“(d) a credit would have arisen to the account of the com-
pany or consolidated group in the event that—

“(i) the refundable amount had been refunded by the
Commissioner at the time of the requested trans-
fer: and

“(i1) the company or consolidated group had immedi-
ately paid the amount of the refund to the Com-
missioner in payment ol a tax liability flor the
other period or tax type; and

“(e) the company or consolidated group requests at any time
that this subsection apply to the transter of the refund-
able amount.

*(3) The amount of the permitled credit 1o which subsection (2)

(3

37

38

refers is the amount of the credit o which subsection {2){d)
refers, reduced by the amount of the debit that would have
arisen under section ME 5(1)e) at the time of the refund to
which subsection {2){d){i} refers.”

Suhsection (2) applics for the 1997-98 and subscquent income
years.

Amount of dividend for imputation rules if paid in

Australian currency

In section ME 1C, the formula is replaced by the following:
“axb”.

Consolidated imputation group to maintain separate

imputation credit account

Section ME 10(1D)(b) is replaced by the lollowing:

“(b) are associated with a company that, at the time the debit
or credit arises—
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(1)

(2)

(4)

(3)

30

“(i) will be « member of the resident imputation sub-
group, it the debit or credit arises before the for-
mation of the resident imputation subgroup:

“(ii) is a member of the resident imputation subgroup,
if the debit or credit arises at or after the forma-
tion of the resident imputation subgroup.™

Debits arising to imputation credit account of group
Section ME 12(1)(b)(i} is omitted.

Credits and debits arising to policyholder credit account

of company

In section ME 18(1)(a)—

(a)  “under section ME 7 by” is omitted:

(b) in subparagraph (i), “under section ME 14 by” is
inserted before “the nominated company™:

(c} in subparagraph (ii), “under scction ME 7 by” is
inscrted before “the company,”™.

After section ME 18(1)(b), the following is inserted:

“(bb) an amount equal to any allocation deficit debit that
ariscs in the company’s dividend withholding payment
account undcr section MG 8B, if thc amount of the alloca-
tion deficit debit is given by section MG 8B(4)(a):

*(bc) an amount equal 1o the credit balance in the company’s
dividend withholding payment account immediately
before an allocution deficit debit arises in the com-
pany’s dividend withholding payment account under
section MG 8B, if the amount of the allocation deficit
dehit is given by section MG 8B({d)(h): ™.

Afller section ME 18(2)(b), the lollowing is inserted:

“(bb) in the case of a credit referred to in paragraph (bh) or {bc) of
that subsection, at the end of the imputation year in
respect of which the credit arises:™.

In section ME 18(3)(b)—

(a)  in subparagraph (i), “and not a member of a consoli-
dated group” is omitted:

(b)  in subparagraph (ii), “or of a consolidated group that is
a consolidated imputation group™ is omitted.

Subsections (2) and (3) apply lor dividends paid in the 2004-05

and subsequent imputation years.
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(6)

(7)

41

42

(H

(2)

Subsections (2) and (3) apply for dividends paid by a company in
an imputation year that begins after 31 March 1995 and before
1 April 2004 if the company elects in writing that section MG 8B
apply for the imputation year.

Subsections (2) and (3) apply [or dividends paid, in an imputa-
tion year that begins alter 31 March 1995 and before 1 April
2004, by a company that was an amalgamating company if the
amalgamated company elects in writing that section MG 8B
apply for the dividends and the imputation year.

Flection to use credit halance as credit against
policyholder base income tax liability or as credit in
imputation credit account

In section ME 19¢(3)(4), “and not a member of a consolidated
group” is omitted.

In section ME 19(3)(b}, “or of a consolidated group that is a
consolidated imputation group™ is omitted.

In section ME 19(4)(b)(1), “und not a member of a consoli-
dated group™ is omitted.

In scction ME 19(4)(b)(ii}, *or of a consolidated group that is
a consolidated imputation group™ is omitted.

Credits and debits arising to group policyholder credit

account

After scetion ME 26{2)(c), the following is added:

“(d) an amount equal to any allocation deficit debit that
arises in the consolidated group’s dividend withholding
payment account under sections MG 88 and NH 6(4), if
the amount of the allocation deficit debit is given by
sections MG 8B{4){a):

“(c) an amount cqual to the credit balance in the consoli-
dated group’s dividend withholding payment account
immediately belore an allocation deficit debit arises in
the conselidated group’s dividend withholding payment
account under sections MG 8B und NH 6(4), if the amount
of the allocation deficit debit is given by section MG
8B{4)(h): .

After scetion ME 26(3)(c), the following is inscrted:
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(4)

44

(1)

“(d) in the case of a credit referred to in paragraph (d) or {g) of
that subsection, at the end of the imputation year in
respect of which the credit arises:”.

Suhsections (1) and (2) apply for dividends paid in the 2004-05
and subsequent imputation years.

The nominated company for a consolidated imputation group
may elect in writing that subsections (1) and {2} apply for divi-
dends paid by a member of the conselidated imputation group

in an imputation year that begins after 31 March 1995 and
before 1 April 2004,

Credits and debits arising to branch equivalent tax

account of company

In section MF 4(2)(a), “or paragraph {(b)” is omitted.

Subsection (1) applies lor the 1997-98 and subsequent income

years, subject o subsection {3).

Subsection (1) does not apply to a taxpayer for an income year

if—

(a}  the taxpayer has, before 26 Junc 2003, filed a return of
income for the income year; and

(b) the return of income relies on section MF 4 of the
Income Tax Act 1994 as the section was belore the
enactment of section 60 of the Taxation (GST, Trans-
Tasman Imputation and Miscellaneous Provisions) Act
2003.

Use of credit to reduce dividend withholding payment,
or use of debit to satisfy income tax liability
Section MF 5(6B) is replaced by the following:

“(6B)If an election under subsection (4) relates to an amount that

cxceeds the income tax liability, for the income year, of the
company that rcceives the offset under subscetion (6), the
excess amounl is treated as giving rise 10 a net loss ol the
company lor the purpose ol Parts IF and IG ol an amount

given by the following formula:
a

b

where—
a is the amount ot the excess
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(2)

(3

45

(1)

(2)

b is the basic rate of income tax, expressed as a4 percent-
age, stated in—
(a}  Schedule 1, Part A, clause 3, it the company is
not a Maori authority; or
(b)  Schedule 1, Part A, clause 2, if the company is a
Maori authority.™

Subsection (1) applies for the 1997-98 and subsequent income

years, subject to subsection {3).

Suhsection (1) docs not apply to a taxpayer for an income year

if—

(ay the taxpayer has, before 26 June 2003, filed a return of
income [or the income year; and

(b the return of income relies on section MF 5 of the
Income Tax Act 1994 as the section was before the
enactment of secticn 61 of the Taxation (GST, Trans-
Tasman Imputation and Miscellaneous Provisions) Act
2003.

Debits and credits arising to group branch equivalent

tax account

In section MF 8(2){a)—

(a} in the definition of item d,”“or LC 57 is replaced by
“LCS5SorLC 16”:

(b) in the definition of itcm e, “companics that arc mem-
bers of the consolidaled group” is replaced by “other
companies”.

In section MF 8(3){a)—

(a} “the credits referred to in paragraphs (a) and (b)” is
replaced by “a credit referred to in paragraph (a)”:

(b)  “thosc paragraphs™ is replaced by “that paragraph™.

Subsections (1) and (2) apply for the 1997-98 and subsequent

income years, subject to subsection (4).

Suhsections {1) and {2) do not apply to a taxpayer for an income

year if—

(ay the taxpayer has, before 26 June 2003, filed a return of
income [or the income year; and

(b) the return of income relies on section MF § of the
Income Tax Act 1994 as the section was before the
enactment of section 63 of the Taxation (GST, Trans-
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(1)

Tasman Imputation and Miscellaneous Provisions) Act
2003.

Use of consolidated group credit to reduce dividend
withholding payment, or use of group or individual
debit to satisfy income tax liability

Section MF 10{5B) is replaced by the following:

“(3B)If an election under subsection (3) or (4) relates to an amount

34

that cxceeds the income tax liahility, for the income year, of
the company or group that reccives the offset under subscetion
(5), the excess amount 18 trealed as giving rise 10 a net loss of
the company or group lor the purpose of Parts IF and 1G of an
amount given by the following formula:

d

b
where—
a is the amount of the excess
h 13 the basic rate of incomce tax, cxpressed as a pereent-

age, stated in—

(ay  Schedule 1, Part A, clause 5, il the company is
not a Maori authority or the group does not con-
sist of Maori authorities; or

(b)  Schedule 1, Part A, clause 2, if the company is a
Maori authority or the group consists of Maori
authorities.”

Subsection (1) applies lor the 1997-98 and subsequent income

years, subject 10 subsection {3).

Subsection (1) does not apply to a taxpayer for an income year

if—

(a}  the taxpayer has, before 26 Junc 2003, filed a return of
income for the income year; and

(by  the return of income relies on section MF 10 of the

Income Tax Act 1994 as the section was belore the

enactment of section 64 of the Taxation (GST, Trans-

Tasman Imputation and Miscellaneous Provisions) Act

2003.
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(3)

48

(H
(2)

(3

(4)

49
(1)

Debits arising to dividend withholding payment account

In section MG 5(1)(f), “section MG 8 is replaced by
“section MG 8(4)".

In scction MG 5(1)(g), “scction MG 8(3)" is replaced by
“section MG 8B”.

Subsections (1) and {2) apply for dividends paid in the 2004-05
and subsequent imputation years.

Suhsections (1} and {2) apply for dividends paid by a company in
an imputation year that begins after 31 March 1995 and belore
1 April 2004 il the company elects in writing that section MG 3B
apply for the imputation year.

Subsections (1) and {2} apply for dividends paid, in an imputa-
tion ycar that begins after 31 March 1995 and before 1 April
2004, by a company that was an amalgamating company if the
amalgamated company elects in writing thal section MG 8B
apply for the dividends and the imputalion year.

Allocation rules for dividend withholding payment
credits

Section MG 8(3) to (7} arc repealed.

Subsection (1) applies for dividends paid in the 2004-05 and
subsequent imputation years.

Suhsection (1) applics for dividends paid by a company in an
imputation ycar that begins after 31 March 1995 and before |1
April 2004 il the company elects in writing that section MG 88
apply for the imputation year.

Subsection (1) applies for dividends paid, in an imputation year
that begins after 31 March 1995 and before | April 2004, by a
company that was an amalgamating company if the amalga-
mated company clects in writing that section MG 8B apply for
the dividends and the imputation year.

New section MG 8B inserted
After section MG 8, the following is inserted:

*MG 8B Policyholder credit account companies and dividend

withholding pavment credits

“(1) This section applies to a policyholder credit account company

(called the company) that is not a conduit tax relief company
and an imputation year (called the dividend year) in which
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the company pays a dividend with a dividend withholding

payment credit attached.

An allocation deficit dehit of an amount given by subsection (4)

ariscs at the end of the dividend year in the company’s divi-

dend withholding payment account if—

“(ay the towal of the amounts of the company’s policyholder
income and policyholder net loss for the DWP refer-
ence period, tfound using the policyholder base calcula-
tion for each imputation year, is greater than nil:

“(b) the sharcholder DWP ratio for the DWP reference
period cxcecds the policyholder DWP ratio for the
DWP rcference period.

In this section—

“DWP reference period means the period that consists of—

“(a) the dividend year:

“(b) thc maximum period of consceutive imputation years—
“(i} that ends immediately before the dividend year;

and
“(ii) in which the company paid no dividend that had a
dividend withholding payment credit attached

“maximum deficit debit mcans the quantity that is given by

the following formula:

(a—-byxdx{l-r)

where—
a is the company’s shareholder DWP ratio lor the DWP
reference period:
b is the company’s policyholder DWP ratio for the DWP
reference period:
d is the total of the amounts of the company’s policy-
holder income and policyholder net loss found for the
DWP rcference period using the policyholder hasc
calculation;
T is the basic rate of income lax, expressed as a percent-
age, stated in—
(a)  Schedule 1, Part A, clause 5, if the company is
not a Maori authority:
(b)  Schedule 1, Part A, clause 2, if the company is a
Maori authority
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“policyholder DWP ratio means the quantity that is given by
the following formula:

_°c
dx(l -1
where—
c is the total for the DWP reference period of all the

credits that have arisen in the company’s policyholder
credil account as a result ol an election by the company
under section MG 7 in relation Lo a credit balance in the
company’s dividend withholding payment credit
account
d is the total of the amounts of the company’s policy-
holder income and policyholder net loss found for the
DWP rcference period using the policyholder hasc
calculation
T 18 the basic rate of income Lax, expressed as a percent-
age, staled in—
(a)  Schedule 1, Part A, clause 5, if the company is
not a Maori authority:
(b)  Schedule 1, Part A, clause 2, if the company is a
Maori authority
“reduced deficit debit means the quantity that is given by the
following lormula:
gX{f+c+e)

e+l S ax =0

where—

c is the total for the DWP reference period of all the
credits that have arisen in the company’s policyholder
credit account as a result of an election by the company
under section MG 7 in relation to a credit balance in the
company’s imputation credit account

d is the total of the amounts of thc company’s policy-
holder income and poelicyholder nel loss found lor the
DWP reference period using the policyholder base
calculation

e is the credit balance in the company’s dividend with-
holding payment account at the end of the dividend
year immediately before any allocation deficit debit
ariscs under this scction
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f is the total amount of DWP credits that the company
has attached to dividends paid by the company in the
DWP reference period

g is the total amount of dividends paid by the company in
thc DWP reference period
T 13 the basic rate of incomce tax, cxpressed as a pereent-

age, staled in—
(ay  Schedule 1, Part A, clause 5, il the company is
not a Maori authority:
(b)  Schedule 1, Part A, clause 2, if the company is a
Maori authority
“shareholder DWP ratio mcans the quantity given by the
following lormula:

i
g
where—
f is the total amount of DWP credits that the company

has attached to dividends paid by the company in the
DWP reference period

13 the total amount of dividends paid by the company in
thc DWP reference period.

(=}

The amount of the allocation deficit debit that arises under

subsection {2) is—

“(a) equal to the maximum deficit debit, if the maximum
deficit debit is less than or equal to the credit balance
that is in the company’s dividend withholding payment
account immediately before any allocation deficit debit
arises under this section:

*(b) equal 1o the reduced delicit debil, il paragraph (a) does not
apply.

This section does not apply to a dividend that is the subject of

a dctermination made by a statutory producer board or a co-

operative company under scction ME 30 or section ME 35.7

Subsection (1) applies for dividends paid in the 2004-05 and
subsequent imputation years.
A company may clcct in writing that subseetion (1) apply for

dividends paid by the company in an imputation ycar that
begins alter 31 March 19935 and belore 1 April 2004,
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(1)

An amalgamated company may elect in writing that subsection
(1) apply for dividends pauid, in an imputation year that begins
after 31 March 1995 and before 1 April 2004, by a company
that was an amalgamating company in relation to the amalga-
mated company.

Further dividend withholding payment payvable by
company

In section MG 9(5C)(b), “payment of income tax™ is replaced
by “dividend withholding payment”.

Subsection {1} applies for imputation years thal begin on and
after 1 April 1998.

Debits arising to group dividend withholding payment
account

In section MG 15(1)(g), “scetion MG 8(5)" is replaced by
“section MG 8B”.

Subsection (1) applies for dividends paid in the 2004-05 and
subsequent imputation years by a company that is at the time
of payment a member of the consolidated group.

Subsection (1) applies lor dividends paid in an impulation year
that begins aller 31 March 19935 and beflore 1 April 2004 by a
company that is at the time of payment a member of the
consolidated group if the nominated company for the group
elects in writing that seetion MG 8B apply for the imputation
year.

Application of specific dividend withholding provisions

to consolidated groups

In section MG 16A(1)—

(a)  “Section MG 8 applies™ is replaced by “Sections MG 8
and MG 8B apply™:

(by  “section MG 8(2) to (4)” is replaced by “those
scctions”.

Subsection (1) applies lor dividends paid in the 2004-05 and

subsequent imputation years.

Subsection (1) applies for dividends paid by a company in an

imputation ycar that begins after 31 March 1995 and before |1

April 2004 if the nominated company for the consolidated

20

25

30

35



Taxation (Annual Rates, Venture Capital

Part 2 cl 532 and Miscellaneous Provisions)

4

(1)
“(5)

group elects in writing that section MG 8B apply for the imputa-
tion year.

Suhsection (1) applics for dividends paid, in an imputation year
that begins after 31 March 1995 and before | April 2004, by a
company Lhal was an amalgamating company and a member
of the consolidated group il the amalgamated company is a
member of the consolidated group and the nominated com-
pany for the conselidated group elects in writing that section
MG 8B apply for the dividends and the imputation year.

Further tax payable for end of year debit balance or
when Maori authority ceases to exist

Section MK 8(5) is replaced by the following:

A Macri authority that pays an amount of further income tax
for which the authority is liable may clect, with cffcet from the
date on which the Commissioncer receives the payment, that
the amount paid be also credited in payment ol a liability of
the authorily 1o pay income Lax or provisional tax in relation (o
an income year that corresponds to an imputation year in
which the authority was required to establish and maintain a
Maori authority credit account.

“(5B)A Maori authority that pays an amount of incomg tax in

@)
54
(N

(2)

40

relation to an income year in which the authority was required
to eslablish and maintain a Maori authorily credit account and
that is liable to pay further income tax in relation te an imputa-
tion year may elect, with effect from the date on which the
Commissicner receives the payment, that the amount of the
payment of tax be also credited in payment of the liability of
the authority to pay the further income tax.”

Subsection (1) applies lor the 2004-05 and subsequent income
years.

Accreditation requirements of PAYE intermediaries

In scction NBB 2(13)(c), “an officer” is replaced by *a dirce-
lor, secrelary or stalutory officer”.

In section NBB 2(4)(b), “an officer” is replaced by “a direc-
tor, secretary or statutory officer™.
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(1)
“(1)

Emplover having PAYE intermediary—responsibilities
and status under PAYE rules and SSCWT rules

Section NBB 4(1) is replaced by the following:

An cmployer who is in an arrangement with a PAYE interme-
diary that applies to an employee and a pay period must—

(1Y (a}

“(b)

il the employer has authorised the PAYE intermediary
to direct the transfer of amounts from a bank account of
the employer in satistaction of the obligations under the
arrangement of the PAYE intermediary to make pay-
ments on behalf of the employer, ensure that, at a time
specificd by the PAYE intermediary, the funds in the
bank account of thc cmployer that arc available for
transler are sulficient to satisly the obligalions of the

PAYE intermediary that relate to the employee and the

pay period; or

if the employer has not authorised the PAYE intermedi-

ary as described in paragraph {a), pay into the trust

account established by the PAYE intermediary and
identified in the ecmployer’s notice to the Commissioner

under scction NBB 3—

“{i) il subparagraph {ii) does not apply, the employee’s
gross salary or wages lor the pay period after
deduction of any amount that is owed by the
employee to the employer and may be lawfully
withheld by the employer from the salary or
wages:

“(i1) if thc cmployer has paid salary or wages to the
cmployee in the way authorised by subscction
{(4), the amount that the employer is required by
subsection {4){d) 10 make available ¢ the PAYE
intermediary:

“(ii1) if the PAYE intermediary has agreed to assume
obligations of the employer under the SSCWT
rules, the specified superannuation contributions
that arc madc in the pay period by the ecmployer
on hchalf of the employec.

“(1B) An employer who is in an arrangement with a PAYE interme-
diary that applies to an employee and a pay period must—

“(a)

keep records of the gross salary or wages of the
employee for the pay period and the amounts withheld
by the cmployer for the pay period; and

41
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(2)

“(b) provide information requested by the PAYE intermedi-
ary within the time agreed by the employer and the
PAYE intermediary.”

In section NBB 4(2), “subscction (1}” is replaced by “subsce-

tions (1) and {1B)".

In section NBB 4(3), “subsection (1)” is replaced by “subsec-

tions {1} and {1B)”.

Scction NBB 4(4)(c) and (d) arc replaced by the following:

“(¢) the employer makes from the gross salary or wages of
the employee the deduction that the PAYE rules and
SSCWT rules would require of an employer who did
not have a PAYE intermediary; and

“(d) thc employer makes available to the PAYE intermedi-
ary, in the way rcquired by subsection (1), thc amount of
the deduction referred Lo in paragraph (c}.”

PAYE intermediary—responsibilities and status under
PAYE rules and SSCWT rules

In scction NBB 5(1), “and (1B)” is inscrted after “scetion NBB
41" in both placcs that it occurs.

After section NBB 5(1), the following is inserted:

“(1B)If a PAYE intermediary has been authorised by an employer

57

to dircct the transfer of amounts from a bank account of the
cmployer as described in section NBB 4{1){a), thc PAYE intcrme-
diary must direct that, at or belore the time of the transfer of
the amount ol salary or wages owing 1o the employee, an
amount representing the deductions from the gross salary or
wages of the employee that are required by the PAYE rules
and SSCWT rules be transferred to—

“(a) the Commissioner:

“(b) the trust account cstablished by the PAYE intermediary
and identificd in the employer’s notice to the Commis-
sioner under section NBB 3.7

In section NBB 3(2B), “und (1B)” is inserted after “section

NBB 4(1)” in both places that it occurs.

Operation of trust account
In section NBB 6(2), the [ollowing is inserled before para-
graph (a):
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(2)

“(aa) deductions from gross salary or wages that are required
by the PAYE rules and SSCWT rules:”™.

Amounts of tax deductions

Section NC 6(1) is repealed.

In section NC 6(1A), “For a period for which the amount of a
tax deduction is not fixed by an annual taxing Act, the” is
replaced by “A”.

In section NC 6(1B), *by an annual taxing Act or” is omilted.
In section NC 6(1C), “by an annual taxing Act or” is omitted.
Section NC 6(2) is repealed.

Delivery of withholding declaration
Section NC 7(2) is replaced by the following:
If a person who is making a withholding payment has not
received the withholding declaration required by subscction
(1), the person musl make [rom the withholding payment a tax
deduction that is equal o the sum of the amount of the tax
deduction that would, apart from this subsection, be made
from the withholding payment and an amount equal to—
“{a) 15% of the amount of the withholding payment, if
neither of paragraphs (b} and {c) applies; or
“(b) 5% of the amount of the withholding payment, if—
“(i) theperson reeeiving the withholding paymentis a
company Lhat is a non-resident contraclor lor the
purposes of the Income Tax (Withholding Pay-
ments) Regulations 1979; and
“(ii) the person referred to in subparagraph {i) receives
the withholding payment other than directly or
indirectly as a result of a choice that is made for
purposcs that include a purposc of defeating the
intent and application of paragraph {a); and
“(ii1) paragraph (c) does not apply; or
*(cy nil, il the withhelding payment is a paymenl of the ¢lass
specified in clause 4(b) of Part B of the Schedule to the
Income Tax (Withholding Payments) Regulations
1979.”
Subsection {1) applics for withholding payments madc on or
alter 1 April 2005.
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Amount of tax deductions for pay period current when
tax deductions altered
In section NC 12(1), “by an annual taxing Act or™ is omitted.

Special filing rule for employer who stops employing
staff during year

In section ND 12, “section ND 10(4)” is replaced by “section
ND 10(3), ND 10(4)”.

Application of RWT rules

In section NF 1{2){a)(x), “Commissioner.” is replaced by

*“Commissioner; or” and the lellowing is added:

“(x1) interest payable on overpaid tax in accordance with
section 120D of the Tax Administration Act 1994.”

Section NF 1(3) and (3A) are repealed.

Subsections (1) and (2) apply to payments of interest made on or
after 1 April 2005.

Liability to make deduction in respect of foreign
withholding pavment dividend
Section NH 1{2)(a) is replaced by the [ollowing:
“{a) adividend that is paid by a foreign company and that—
“(i) is derived by a company that is resident in New
Zealand: and
“(i1) is cxempt income under scetion CB 10(1) for the
company that is resident in New Zealand; and
“(iiiy would not, in the absence of section CB 10, be
exempt income under section CB 3(b) or CB 4 for
the compuny that is resident in New Zealund:”.

Scction NH 1(3) is rcpealed.

Subsections (1) and (2) apply lor a dividend thal is derived on or
after the date on which this Act receives the Royal assent.

Application of specific dividend withholding payment
provisions to consolidated groups

In section NH 6(4), “Section MG 8(3), (6), and (7) shall
apply” is replaced by “Section MG 8B applies™.

Subsection (1) applies for dividends paid in the 2004-05 and
subsequent imputation years.
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Subsection (1) applies for dividends paid by a company in an
imputation year that begins after 31 March 1995 and before 1
April 2004 if the nominated company for the consolidated
group elects in writing that section MG 8B apply for the imputa-
tion ycar.

Subsection (1) applies lor dividends paid, in an imputation year
that begins after 31 March 1995 and before 1 April 2004, by
company that was an amalgamating company and a member
of the consolidated group if the amalgamated company is a
member of the consolidated group and the nominated com-
pany for the consolidated group cleets in writing that section
MG 8B apply for the dividends and the imputation year.

Definitions
This section amends section OB 1.

In the definition of allocation deficit debit, “or scction MG

8(5)” is replaced by “or MG 8B”.

In the definition of community trust, “section 2” is replaced

by “section 47.

In paragraph (h) of the definition of depreciable property—

(a)  in subparagraph (vi)—
(i)  “D0 4D."” is inserled alter DO 3,7
(ii)  “DP0 4C,” is inserted after “DO 4,

(b)  in subparagraph (viii), “DO 4, D0 4C,” is inserted after
“DO 3,”.

In the definition of diminished value—

(ay intheintroductory words, “DO4C™ is inserted alter “sec-
tions DL 2, DO 4,

(b)  in paragraph (b), “sections DL 2, DO 4, D0 4C, DO 4D and
DO 57 replaces “section DL 2 or section DO 4 or
section DO 57,

After the definition of early income year, the following is
mserted:

“early payment rebate is defined in section MBG 1 for the
purpose of Part MBC”.

In the definition of estimated useful life, the following is

added:

“(c) in respect of a listed horticultural plant, the period of
time over which the listed horticultural plant might
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reasonably be expected to be useful to a person in
deriving income or in carrying on a business in New
Zealand, having regard to such factors as natural and
incidental damage, decay, disease, or exhaustion, with
the expectation basced on an assumption of normal and
rcasonable maintcnance”.

In the definition of finance lease—

(a)

(b)
(1Y (a}

(c)
(d)

“(d)

in the words before paragraph (a), “under which™ is

replaced by “that involves or is part of an arrangement

that involves™:

paragraph (a} is replaced by the following:

the transler of the ownership of the lease assel o the

lessee or an associate of the lessee during or at the end

of the lease term; or’™;

in paragraph (b), “has” is replaced by “having™:

in paragraph (c)—

(iy  “thc leasc term™ is replaced by “a Icasc term
that™:

(i) “section EG 4(3):" is replaced by “section EG
4(3); or" and the flollowing is added:

a lessee who is a former owner of the lease asset, or is

associated with such a former owner, and a lessor who

has, during the term of the Icase, no substantive rights

or obligations in rclation to the lease assct other than

rights or obligations that relate Lo the enlorcement ol the

lease™.

The definition of insurer is replaced by:

“insurer, in the definition of insured person and in scctions
CN 4 and OE 4, means a person who assumes liability under a
contract ol insurance”,

The definition of land tax is repealed.

In paragraph (f) of the definition of lease—

(@)

(b)

in the words preceding subparagraph (i)—

{1y  “operaling lease,” is inserted aller “lease term,”:
(ii) “FC 8G” is replaced by “FC 8I”:

in subparagraph (ii), “a licence to use intangible prop-
erty,” is inserted after “bailment,”.

In paragraph (h) of the definition of lessee, *, hircs, or bails”
is omitled.
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(13)

(14)

(15)

(16)

(17)

In paragraph (a) of the definition of lessee’s acquisition cost,
“meuns the consideration provided to the lessee for the
finance lease asset (as determined under the definition of
consideration)” is replaced by “for a finance lease asset,
mecans the consideration provided to the lessee under the
finance lecase, as determined under the definition of
consideration,”.

After the definition of listed company the following is
inserted:

“listed horticultural plant, in scctions DO 4B, DO 4C and DO
40—

“(a) means a horticultural plant, tree, vine, bush, cane, or
similar plant that is cultivated on land, that is of a type
that is listed in a determination made by the Commis-
sioncr under section 91AB of the Tax Administration Act 1994:

“(b) docs not include—

“(i) a tree planted mainly for the purpose ol timber
production:

“(ii) a tree or similar plant planted mainly for the
purpose of ornament”.

In the definition of net loss, “scction 177C(4)” is replaced by

“scction 177C(5)7.

After the definition of non-filing taxpayer, the following is
inserted:

“non-listed horticultural plant, in scction DO 4 and Sched-
ule 7, Part A, itcm 12—

“la) means—
“(i) a borticultural plant, tree, vine, bush, cane, or
similar plant that is cultivated on land, that is not
a listed horticultural plant:
“(i) a trec or similar plant planted mainly for the
purposc of ornament:
*(b) doesnotinclude a tree planied mainly lor the purpose of
timber production™,
In paragraph (a)(ii) of the definition of PAYE intermediary,
“section NBB 3; or™ is replaced by “section NBB 3; and” and
the following is added:
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“(iil) has entered agreements that have been approved
by the Commissioner under section NBB 3 with
not less than 10 employers; or™.

After the definition of physical cost of production, the fol-
lowing is inserted:

“planting is defined in section DO 4B(1) for the purpose of
sections DO 4B, DD 4C and DO 4D,

After the dcfinition of pleasure craft, the following is
mserted:

“plot is defined in section DO 4B(1) for the purpose of sections DO
4B, DO 4G and DO 4D”

In the definition of premium, paragraph (b) is replaced by:

“(b) in the definition of insured person, and in sections
CN 4, GD 13 and OE 4, meuans a premium, guarantee
fee or other amount payable in respect of a contract of
insurance”.

Aller the definition of qualifying debenture, the lollowing is

mserted:

“qualifying foreign equity investor is defined in section CB

2{4) for the purpose of that section™.

Aller the delinition of rents, the lollowing is inserled:

“replaced area fraction is defined in section DO 4B{1) for the

purpose of sections DO 4B, DD 4AC and DO 4D™.

After the definition of replacement permit, the following is
mserted:

“replacement plant, in sections DO 4B and DO 4D, means a listed
horticultural plant that replaces a listed horticultural plant,
whether or not it is of the same type of listed horticultural
plant™.

In the definilion of resident in Australia, paragraph (a) is
omitted.

After the definition of significant financial hardship, the
following is inscrted:

*small business taxpayer is defined in section MBC 1 [or the
purpose of Part MBC”.

In the definition of special corporate entity, after paragraph
(h), the following is added:
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27)

(28)
(29)

(30)

(31)

“(j) any body incorporated under the Incorporated Societies
Act 1908, for an income year in which the body on no
day in the income year has shares on issue to the mem-
bers of the body™.

The definition of tax credit advantage is replaced by the

lollowing:

“tax credit advantage is defined in—

“(ay scction GC 22(9) for the purposc of that section:

“(b) section GC 27B(10) lor the purpose of that section”,

In the definition of taxable period, “1975” is replaced by

“1985™.

Suhsection (26}, othcr than in the application of Part 1G, applics

for the 1995-96 and subsequent income years.

Subsection (26), in the application of Part IG—

(a} in relation to a society and an income year for which
section OD 3(4}) does not apply, applies for an assess-
ment of income tax that is—

(i} not affected by a time bar under scction 107A(1)

or 108(1) of the Tax Administration Act 1994;

and

(ii)  for the 1995-96 or a subsequent income year:

(b) in relation to a society and an income year for which
section OD 3(4) applies, applies—

(i)  for the purpose of section 1G 2(1) and (2){e), for
an asscssment of income tax that is—

(A) not affected by a time bar under section
107A(1) or 108(1) of the Tax Administra-
tion Act 1994; and

(B) for the 1995-96 or a subsequent income
yeur:

(ii)  other than for the purpose of section IG 2(1) and

(2)(e), for an assessment of income tax that is—

(A) not affected by a time bar under section
107A(1) or 108(1) of the Tax Administra-
tion Act 1994; and

{B) for the 1995-96, 1996-97, 2003-04 or a
subsequent income year.

Subsections (8), (11){b} and (12} apply for an arrangement entered

on or after 29 March 2004.
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Subsections (4), {5), (7), {14), {16), (18), {19), (22) and (23} upply for
the 2003-04 and subsequent income years.

Suhsections (3) and (27) apply for thc 200405 and subscquent
income ycars.

Subsection (2) applies for dividends paid in the 2004-05 and
subsequent imputation years.

Suhsection (2) applics for dividends paid by a company in an
imputation ycar that begins after 31 March 1995 and before |1
April 2004 il the company elects in writing that section MG 88
apply for the imputation year.

Subsection (2) applies for dividends paid, in an imputation year
that begins after 31 March 1995 and before | April 2004, by a
company that was an amalgamating company if the amalga-
mated company clects in writing that section MG 8B apply for
the dividends and the imputation year.

Subsection (17) applies for pay perieds beginning on or after 1
April 2004,

Suhsections (6) and (25} apply for income yecars commcencing on
and alter 1 April 2005,

Meaning of “income tax”
In section OB 6(1}b), “CB 2,” is inserted before “CB 107.

Yoting interests
After section OD 3(3), the following is added:

For the purpose of Part IG, other than section IG 2(1) and

Q@) e)—

“(a) if a socicty that is incorporated under the Incorporated
Socielies Act 1908 has issued no shares, each member
ol the society, while being a member, is treated as
holding a share issued by the society:

“(b) a person who is a member of a society at the beginning
of the 1997-98 income year is treated as holding a share
reterred to in paragraph (a) for all previous income years:

“(cy asharcrcferred to in paragraph (a) is treated as holding all
the types of right that arc sharcholder decision-making
rights:
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68

(1)

2

69

70
(1)

“(d) all the shareholder decision-making rights in the society
are treated us being carried by the shares that the society
is treated as having issued under paragraph (a):

“(e) section OD 3(3){d) does not apply to a share referred to
in paragraph (a).”

Afller section 0D 3(4), as inserted by subsection {1}, the following

is added:

For the purpose of Part IG, other than section IG 2(1) and

(2)(c}, the members at the beginning of the 2003-04 income

year of a socicty arc treated as being the members of the

sociely for the 1997-98 o 2002-03 income years il the

sociely 15—

“(a) subject to subsection (3) for the 2002-03 income year;
and

“(b) a special corporate entity at the beginning of the
2003—04 income year.”

Subsection (1) applies lor a taxpayer and a lax posilion taken

by the taxpayer lor the 1997-98 1o 2002-03 income years.

Subsection {2) applies for a taxpayer and a tax position taken

by the taxpayer tfor the 2003-04 and subsequent income vears.

Schedule 7—Expenditure on land and aquaculture
improvements

In Schedule 7, Part A, item 12, “vines or trees on the land
other than trees planted primarily and principally for the pur-
poses of timber production™ is replaced by “non-listed horti-
cultaral plants on the land™.

Subsection (1) applies lor the 2003-04 and subsequent income
years.

Part 3
Amendments to Tax Administration Act 1994
Purpose of Act
In section 2(4), “that are not in Part VI (which relates to
assessments) and” is inserted after “provisions of this Act”.

Interpretation
This section amends section 3(1).
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(2)

(4)

)

(6)

In paragraph (b)(iii) of the definition of disputable decision,
“Purt VIIIA:™ is replaced by “Part VIIIA; or” and the follow-
ing is added:

“fivy that 18 lcft to the Commissioner’s discretion
under sections 89K, 89L, 89M(8) and (10) and
8ON(3)".

After the definition of disputant’s statement of position, the
following is inserted:

“disqualifying offence is defined in section 141FB(3) lor the
purpose ol section 141FB

“disqualifying penalty is defined in seetion 141FB(3) for the
purpose of section 141FB”.

Aller the definition of GST, the following is inserted:

“GST payable has the meaning given to tax payable by
section 2 of the Geoods and Services Tax Act 1985™.

In the definition of late payment penalty, “21Q” is replaced
by “12Q".
The definition of response period is replaced by the
following:

“response period for a noticc in responsc to another notice

(called the initiating notice) means—

“(a) the 2-month period starting on the date of issue of the
initiating notice, if the initiating notice is—

“(i) a notice of proposed adjustment:

“(i1) a notice of disputable decision:

“(ii1) a noticc revoking or varying a disputable decision
thal is nol an assessment:

“(iv) a disclosure notice:

“(v) a notice from the Commissioner rejecting an
adjustment proposed by a disputant:

“(b) the 2-month period starting on the date of issue of the
initiating notice, if the initiating notice is a disputant’s
statement of position:

“(cy if the notice is a notice of proposed adjustment that is
issued by a taxpayer under section 89D and Lhe initiat-
ing notice 1 a notice of assessment issued by the Com-
missioner, the 4-month period starting on the date of the
notice:
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(8)

)

71
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(2)

“(d) if the notice is a notice of proposed adjustment that is
issued by a taxpayer under section 89DA and the initiat-
ing notice is a notice of assessment issued by the tax-
payer, the 4-month pericd starting on the date on which
the taxpayer’s notice of assessmcent is reecived at an
officc of the department™.

After the definition of response period, the following is
inserted:

“responsible department, in scctions &1(4)(f) and (o), &2
and 85, mcans—

“(a) in relation to a benefit that is not a student allowance,
the department for the time being responsible for
administration of the Social Security Act 1964:

“(b) in relation to a student allowance, the department for
the time being responsible for administration of Part
XXV of the Education Act 1989”.

After the definition of status ruling, the following is inserted:

“student allowance means an allowance paid under regula-

tions madc under scction 303 of the Education Act 18897,

Subsection (6} applies—

(a) for notices issued in relation to GST return periods that
commence on or after 1 April 2005:

(b}  for notices that are not issued in relation to GST return
pericds and that are issued on or after 1 April 2005.

Information to be furnished on request of Commissioner
In section 17(1C)(a)(i), “in the knowledge, possession or con-
trol of” is replaced by “held by”, in both places where it
appears.

Officers to maintain secrecy

In section 81(4)(0), in the portion preceding subparagraph (i),
“the department for the time being responsible for the admin-
istration of the Social Security Act 19647 is replaced by “the
responsible department™.

In scction &l(4)(o), “thc department for the time being
responsible for the administration ol the Social Security Act
1964 where it (irst appears is replaced by “the responsible
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(2)

4

(3)

department” and where it appears for the second time is
replaced by “that department”.

Disclosure of information for matching purposes

In section 82(1), “the department lor the time being responsi-
ble lor the administration of the Social Security Act 1964" is
replaced by “the responsible department™.

In section 82(2), “the department for the time being responsi-
ble for the administration of the Social Sceurity Act 1964 is
replaced by “the responsible department™.

In section 82(6), “the department for the time being responsi-
ble for the administration of the Social Security Act 19647 is
replaced by “the responsible department™.

In scction 82(73, “the department for the time being responsi-
ble lor the administration of the Social Security Act 1964" is
replaced by “the responsible department”,

After section 82(7), the following is inserted:

“(7B)If the Commissioner supplics under subscction (6) or (7)

(6)

54

mflormation about a person (o the responsible depariment, the

Commissioner may also supply to that department the follow-

ing additional information that is held by the Department and

that relates to the person—

“{a) the full name and date of birth of the person:

“(b) it the information held by the Department includes
information about the person’s employment—

“(i) the telephone namber of cach cmployer of the
person; and

“(ii) the email address of each employer of the person;
and

“(iil) the tax code or codes applicable to the person
during each period for which the person received
a benefit.”

In section §2(9)—

(ay  inparagraph (a) of the definition of authorised officer,
“the department for the time being responsible for the
administration of the Social Security Act 1964 is
replaced by “the responsible department™:

(b) the definition of beneficiary is replaced by the
following:
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(2)

(3

(4)

“beneficiary means—

“{a) a person who is receiving, or has received, a benefit or
carnings rclated compensation:

“(b) an applicant for a benefit or carnings rclated
compensation:

*(¢) in the case of a benelit that is a student allowance, a
person who is a spouse of the recipient of the benefit
under regulation 2 of the Student Allowances Regula-
tions 1998”:

(c)  after the definition of beneficiary information, the fol-
lowing is inscrted:

“henefit includes a benelit payable under the Social Security

Act 1964 and a student allowance payable under Part XXV of

the Education Act 1989”.

Disclosure of address information in relation to debtors
Section 85(1) is replaced by the lollowing:

The purpose of this section is to facilitate the exchange of
information between the Inland Revenue Department and the
responsible department for the purpose of assisting the
responsible department to recover money owed by debtors to
the responsible department, acting in the name of the Crown.”
In section 85(2), “the department for the time being responsi-
ble for the administration of the Social Security Act 19647 is
replaced by “the responsible department™.

In scction 85(3}, “the department for the time being responsi-
ble lor the administration of the Social Security Act 1964" is
replaced by “the responsible department”,

Section 85(6) is amended by—

(a) in the definition of authorised officer, replacing “the
department for the time being responsible for the
administration of the Social Sceurity Act 1964 by “the
responsible department”:

(b) aflter paragraph (¢) of the definition of debtor, adding
the following:

“(d) a person who is not currently receiving a student allow-
ance and from whom a debt relating to an allowance (as
defined in scetion 302 of the Education Act 1989) is
recoverable under section 307B of thal Act™,
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75  Further secrecy requirements

(1) In section 87(5)(aXi), “(eb),” is inserted after “(e),”.

(2)  Suhsection (1) applics for sccrecy certificates that arc signed on
or after the date on which this Act reccives the Royal assent.

76  Notices of proposed adjustment required to be issued by
Commissioner

(1)  After section 89C(d), the following is inserted:

“(db) the assessment is made in relation Lo a maller for which
the malterial facts and relevant law are identical 1o those
for an assessment of the taxpayer for another income
year that is at the time the subject of court proceedings;
or’”.

(2)  Afier scction 89C(c), the following is inscrted:

“(eb) the Commissioner has reasonable grounds to believe
that the taxpayer has left New Zealund and may have
been involved in fraudulent activity; or”.

(3)  Suhsections (1) and {2) apply to asscssments for which notices

are issued on or alter 1 April 2005.

77  Taxpayers and others with standing may issue notices of
proposed adjustment
(1) Afier scction 89D(2B) the following is inscrted:

“(2C) A taxpayer who has not provided a GST tax return {or a GST

(2)
(3)
78
(M

(2)

return period may not dispute the assessment made by the
Commissioner other than by providing a GST return for the
GST return peried.”

Scction 89D(4) is repealed.

Subsections {1) and (2) apply for GST retumn periods that begin
on or after 1 April 2005.

Taxpayer may issue notice of proposed adjustment for
taxpayer assessment

In section 89DA(1), “or a GST return period” is inserted alter
“income year”,

After section 89DA(1), the following is inserted:

“(I1B)If a notice under subscction (1) proposes an adjustment that

56

imvolves an inpul lax credit under the Goods and Services Tax
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(M

(2)

80
(1)
“89F
(D

“(2)

Act 1985, other than an amount that is referred to in the
proviso to section 20(3) of that Act, the notice must be issued
within 2 years of the date on which the taxpayer’s GST tax
return to which the adjustment relates is received at an office
of the department.”

Section 89DA(2) is replaced by the lollowing:
Subject to subsection {1B), a notice of proposed adjustment

under this section must be issued within the response pericd
for the notice.”

Subsections (1) to {3) apply 1o notices issued in relation o GST
return periods that begin on or after 1 April 2005.

Election of small claims jurisdiction of Taxation Review

Authority

In section 89E(1), wherever it appears, “$15,0007 is replaced
by “$30,0007.

Subsection (1) applies to disputes that are commenced under
Part IVA of the Tax Administration Act 1994 on or after 1
April 2005.

Section 89F replaced

Section 89F is replaced by the following:

Content of notice of proposed adjustment

A notice of proposcd adjustment must—

*(a) conmtain sulficient detail of the matwers described in sub-
sections (2) and {3) Lo identily the issues arising between
the Commissioner and the taxpayer; and

“(b) be in the prescribed form.

A notice of proposcd adjustment issued by the Commissioner

must—

“(a)y idenlily the adjustment or adjustments proposed o be
made Lo the assessmenl; and

“(b) state concisely—

“(1)y the faucts and the law that the Commissioner con-
siders make the adjustment or adjustments neces-
sary; and

“(i1) how the law applics to the facts.
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2

82
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(2)
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A mnotice of proposed adjustment issued by d taxpayer must—
“(a) provide a clear and detailed statement of the facts and
the law that the taxpayer considers make the adjustment
or adjustments necessary; and
“(b) statc how thc law applics to the facts; and
“(cy include copics of all documentary cvidence in support
ol the adjustment—
“(i) that is malerially relevant (o the issues arising
between the Commissioner and the taxpayer; and
“(ii) of which the taxpayer is aware at the time that the
notice is issued.”
Suhsection (1) applics to disputes that arc commenced under
Part IVA of the Tax Administration Act 1994 on or aller 1
April 2005.

Issue of response notice
Scction 89G(2) is replaced by the following:

A notice of response must state concisely—

“(a) the facts or legal arguments in the notice of proposed
adjustment that the issuer of the notice of response
considers are wrong; and

“(b) why the issuer of the notice of response considers those
facts or Icgal arguments to be wrong; and

“(cy any facts and lcgal arguments relicd on by the issucr of
the notice of response; and

“(d) how the arguments apply o the [acts; and

“(e) the quantitative adjustments to any figure referred to in
the notice of proposed adjustment that result from the
facts and legal arguments relied on by the issuer of the
notice of response.”

Subsection (1) applies (o disputes that are commenced under

Part IVA of the Tax Administration Act 1994 on or aller 1

April 2005.

Late actions deemed to occur within response period
In scction 89K(1)(a)ii), ¥GST tax rcturn” is replaced by
*GST tax return; or” and the lfollowing is added:

“(iil) issuing a statement of position™.
In scction 8IK(N)(b)(Hi}B), “scction 89F” is replaced by
“scction 89F; or” and the following is added:
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(2)

“(iil) a statement of position”.

In section 89K({1)d), “proposed adjustment” is replaced by
“proposcd adjustment; or”, and the following is added:

“(e)y the disputant’s slatement ol positien™,
Section 89K(3)(a) and {b) are replaced by the following:
“(a) an exceptional circumstance ariscs if—

“(b)

‘s(i}

“(ii)

an evenl or circumstance beyond the control of a
disputant provides the disputant with a reasona-
ble justification for not rejecting a proposed
adjustment, or for not issuing a notice of pro-
posed adjustment or statement of position, within
the response period for the notice:

a disputant ig late in issuing a notice of proposcd
adjustment, notice of responsc or statement of
position but the Commissioner considers that the
laleness 1s minimal, or resulls Mrom 1 or more
statutory holidays falling in the response period:

an act or omission of an agent of a disputant is not an
exceptional circumstance unless—

(i)

“(ii)

it was caused by an event or circumstance beyond
the control of the agent that could not have becn
anticipated, and its cffcet could not have becn
avoided by compliance with accepted standards
of business organisation and proflessional con-
duct; or

the agent is late in issuing a notice of proposed
adjustment, notice of response or statement of
position but the Commissioner considers that the
lateness is minimal, or results from 1 or more
statutory holidays falling in the responsc period.”

Subsections (1) to (4) apply to disputes that are commenced
under Part IVA of the Tax Administration Act 1994 on or
after 1 April 2005.

Disclosure notices

In section 89M(1), “the Commissioner may issue™ is replaced
by “and subject to section 89N, the Commissioner must
issue”.
After scction 89M(6), the following s inscrted:
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“(6B) In subsections (4)(b) and (6}b), evidence refers to the avail-

4

34
(H

able documentary evidence on which the person intends to

rely, but does not include a list of potential witnesses, whether

or not identified by name.”

Section 89M(7) is replaced by:

A disputant who does not issue a statement of position in the

prescribed form within the response period for the statement

of position, is treated as follows:

“(ay if the Commissioncr has proposcd the adjustment to the
asscssment, the disputant is treated as having aceepted
the Commissioner’s notice of proposed adjustment or
slatement ol posilion:

“(b) if the disputant has proposed the adjustment to the
assessment, the disputant is treated as not having issued
a notice of proposed adjustment.”

Suhsections (1) to (3} apply to disputcs that arc commenced

under Parl IVA of the Tax Administration Act 1994 on or

alter 1 April 2005.

New sections 89N and 890 inserted
After scction 89M, the following arc inserted:

“89N Completing the disputes process

“(D)

60

This section applies if—

“{a) a notice of proposed adjustment has been issued; and

“(b) the dispute has not been resolved by agreement between
the Commissioner and the taxpayer; and

“(c) nonc of the following applics:

“(i) the dispute involves allegations of criminal
malters:

“(ii) the Commissioner has reasonable grounds to
believe that the taxpayer involved in the dispute
may take steps in relation to the existence or
location of the taxpayer’s assets to avoid or delay
the collection of tax from the taxpayer:

“(ii1) the Commissioncr has rcasonable grounds to
believe thal a person who is, under section OD
8(3) ol the Income Tax Acl 1994, an associated
person of the taxpayer invelved in the dispute
may take steps in relation to the existence or
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“(2)

“@3)

location of the taxpayer’s assets to avoid or delay
the collection of tax from the taxpayer:

“(iv) the taxpayer involved in the dispute has begun
judicial review proceedings in relation to the
dispute:

“{v) a person who is, under section OD 8(3) of the
Income Tax Act 1994, an associated person of the
laxpayer and is involved in another dispute with
the Commissioner involving similar issues has
begun judicial review proceedings in relation to
the other dispute:

“(vi) during the disputes process, the taxpayer fails to
comply with a rcquest under a statute by the
Commissioncr for information rclating to the
dispute:

“(vii) the disputant elects under section 89E to have the
dispute heard by a Taxation Review Authority
acting in its small claims jurisdiction:

“(viil) the taxpayer and the Commissioner agree in
writing that they have reached a position in
which the dispute would be resolved more cffi-
ciently by being submitted to the court or Taxa-
tion Review Authority without completion of the
dispules process:

“(ix) the taxpayer and the Commissioner agree in writ-
ing to suspend proceedings in the dispute pending
a decision in a test case referred to in section 890.

If this scetion applics, the Commissioner may not amend an
assessment under section 113 withoul completing the disputes
process sel out in this Part.

Despite subsection (2), the Commissioner may apply to the
High Court to allow more time for the completion of the
disputes process, or for an order that completion of the pro-
ccss 18 not required.

“890 Test cases

“(1)

This section applies it—

“{a) adispute between a taxpayer and the Commissioner has
heen identificd:; and

“(b) thc Commissioner has designated a separate challenge
as a test case,

61
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‘)

“3)

“(4)

“(5)

(2)

85
()
“(6)

The taxpayer and the Commissioner may agree in writing to
suspend the proceedings in the dispute because there is signifi-
cant similarity between the facts and questions of law in the
dispute and the facts and questions of law in the challenge that
has been designated as a test casc.

A suspension that is agreed under subsection (2) starts on the
date of the agreement and ends on the earliest of—

“(a) the date of the court’s decision in the test cuse:

“(b) the date on which the test case is otherwise resolved:
“{c) the date on which the dispute is otherwise resolved.

The Commissioner may make an assessment in relalion Lo a
suspended dispule that is consistent with the resolution of the
test case,

The period of time before a time bar, under an Inland Revenue
Act, that affcets a suspended dispute is extended by the period
of the suspension that is described in subsection (3).”

Subsection (1) applies to disputes that are commenced under
Purt IVA of the Tax Administration Act 1994 on or after 1
April 2005.

Determinations in relation to financial arrangements

Section 90(6) is replaced by the lollowing:

The Commissioner may at any time—

“(a) make a determination that varies, cancels, restricts or
cxtends in scope an carlicr determination made under
this scction:

*(b) issue a notice that cancels a delermination made under
this section,

“(6B)A person who acquires or issues a financial arrangement

(2)

before the date of notification or publication of a determina-

tion, or notice, that is anthoriscd by suhsection {6) is not

required to apply the determination to the financial arrange-

nient, or treal the notice as allecting the linancial arrangement,

until the date that is 4 years after that date of notification or

publication.”

In section 90(7)—

(a} “and notices issued by the Commissioner under sub-
section (6)(b)" is inscricd after “subscction (1)7:

(b)  “or nolice” is inserted alter “determinalion™.
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“(6)

88

In section 90(8), “or notice™ is inserted after “determination”.

Determinations relating to financial arrangements

Section 90AC(6) is replaced by the following:

The Commissioner may at any time—

“(a) make a determination that varies, cancels, restricts or
extends in scope an earlier determination under this
section:

“(b) issuc a notice that cancels a determination made under
this scction.”

Notification of determinations

In the heading to section 90AD, “and notices” is added after
“determinations”.

In section 90AD(1), “or notice” is inserted alter “determina-
lion” wherever il occurs,

In sectien 90AIDD2), “or notice”™ is inserted after
“determination”.

Section 90AE replaced
Section 90AE is replaced by the lollowing:

“90AE Four-year period in which determination not required

89

(1)
“(6)

to be applied

A person who enters into a financial arrangement before the
date of notification or publication ol a determination, or
notice, thal is authorised by section 90AC(6) is nol required (o
apply the determination to the financial arrangement, or treat
the notice as atfecting the finuncial arrangement, until the date
that is 4 years after that date of notification or publication.”

Determinations in relation to apportionment of interest

costs

Section 90A(6) is replaced by the following:

The Commissioner may at any time—

“(a) makc a determination that varics, canccls, restricts or
cxtends in scope an carlier dctermination under this
section:

*(b) issue a notice that cancels a delerminalion under this
section.
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“(6B) A person who enters into a financial arrangement before the
date of notification or publication of a determination, or
notice, that is authorised by subsection {6) is not required to
apply the determination to the financial arrangement, or treat
the notice as affecting the financial arrangement, until the first
income ycar that commencces after that date of notification or
publication.”

(2) In section 90A(7)—

(a} “and notices issued by the Commissioner under sub-
section {6)(b)” is inserted after “subsection (1)7:
(b)  “or notice™ is inserted after “determination™.

(3) In section 90A(8), “or mnolice” is inserled after

“determination”.

90  New section Y1AB inserted
After scction 91AA, the following is inscrted:

“91AB Determinations relating to types and diminishing
values of listed horticultural plants

“(1) For the purpose of sections DO 4B, D0 AC and DO 4D of the Income
Tax Act 1994, the Commissioner may determince—

“(a) that a type of horticultural plant, trec, vine, bush, cane,
or similar plant that is cultivated on land, is a type of
listed horticultural plant:

“(b) the banded rate set out in column 1 of Schedule 11 of
the Income Tax Act 1994 that is to be used to calculate
the diminishing value for a type of listed horticultural
plant.

*(2) In making a determination, the Commissioner must take into
account the estimated uselul life of the type of plant, and may
also tuke inte account—

“(a) the main purpose for which the type of plant is
cultivated:

“(b) the manner in which the type of plant is cultivated and
managed.

*(3) The determination may set oul the income year or income
years tor which it is to apply, but may not apply for income
years before the 200304 income year.

“(4) The determination may provide for the cxtension, limitation,
variatien, canccllation or rcvocatiecn of an  carlier
determination.
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“2)
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(4)

93
(M

A person affected by a determination made under this section
may dispute or challenge the determination under Parts IVA
and VIIIA.

Within 30 days of issuing a determination under this scction,

the Commissioner must publish a notice in the Guzerte thal—

“(ay gives nolice that the delermination has been issued; and

“(b) states where copies of the determination can be
obtained.”

Commissioner to make private rulings on request
Section 9TE(6)(d) is repealed.

Taxpayer assessment

The heading to section 92 is replaced by “Taxpayer assess-
ment of income tax”.

Section 92(2) is replaced by the lollowing:

An assessment under this section is made on the date on which
the taxpayer’s return of income is received at an office of the
Department.”

Section 92(3) is repealed.

Subsections (1) to (3) apply for the 2004-05 and subsequent
income years.

New section 92B inserted
Aller section 92A, the lollowing is inserted:

“92B Taxpayer assessment of GST

“(1)

“2)

“3)

(2)

A taxpayer who is required under the Goods and Services Tax
Act 1985 to provide a GST tax return for a GST return peried
must make an assessment ol the amount of GST payable by
the taxpayer for the return period.

An assessment under this section is made on the date on which
the taxpayer’s GST tax return is received at an office of the
department.”

This seclion does not apply Lo a taxpayer for a GST return
period if the Commissioner has made an assessment of the
GST payable by the tuxpayer for the return period.”
Suhsection {1) applics for GST return periods beginning on or
after 1 April 2005.
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94
(1)

Assessment where default made in furnishing returns
After section 106(1C), the following is inserted:

“(1D) Tf a person who is required to provide a GST tax return for a

GST return period docs not provide a GST tax return for the
return period, or provides a GST tax return with which the
Commissioner is nol satislied, the Commissioner may make
an assessment of the GST payable by the person for the return
period.

“(1E) A person who is assessed undcr suhsection (1D} is liable to pay

(2)

95
(m
“2)

2

96
(N

(2)
“(1)

60

the GST asscsscd unless the person cstablishes in procecdings
challenging the assessmenl Lhat the assessment 18 excessive,
or that the person is not chargeable with GST.”

Subsection (1} applies for GST return periods beginning on or
after 1 April 2005.

Time bhar for amendment of income tax assessment

Section 108(2) is replaced by the fellowing:

The Commissioner may, at any time, amend an assessment to

incrcasce its amount if the Commissioner considers that a tax-

payer has provided a return of income that—

“(ay is [raudulent or willully misleading; or

“(b) malerially understales gross income by not mentioning
gross income that is of 4 particular nature or is derived
from a particular source, and for which a return must be
provided; or

“(c) materially overstates the amount of a deduction that is
allowed under the Income Tax Act 19947

Subsection (1) applies lor the 2004-05 and subsequent income
years.

Time bar for assessment of GST

The heading to scction 108A is replaced by “Time bar for
amending GST assessment”.

Section 108A(1) is replaced by the following:

Subject to this scction and scetion 108B, if a taxpayer pro-
vides a GST tax return for a GST return period and an asscss-
ment has been made, the Commissicner may nol amend the
assessment o increase the amount assessed il 4 years have
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3)
©
“@3)

(3)

97
(1)
“(1)

passed from the end of the GST retum period in which the tax
return was provided.”

Scction 108A(2) is repealed.

Section T08A(3) is replaced by the lollowing:

The Commissioner may, at any time, amend an assessment to
increase the amount of the assessment if the Commissioner
considers that the person asscssed has knowingly or fraudu-
lently failed to disclose to the Commissioner all of the
material Macts that are necessary lor determining the amount of
GST payable for a GST return period.”

Subsections (1) to {4) apply for GST return periods beginning on
or after 1 April 2005.

Extension of time bars

Section 108B(1) is replaced by the following:

The Commissioner and a taxpayer may agree by waiver to an
cxtension of not more than 12 months to the period of tme
before the application of a time bar that is referred to in
subsection (3).

“(1B) During the peried of a waiver under subseetion {1), the Com-

2

()
(4)

)

98
(1)
“(8)

missioner must not investigate issues between the taxpayer
and the Commissioner that were not identified and known to
both partics before the start of the period.”

In section 108B(3)(IN, “lor which the GST return was pro-
vided or, as the case may be, the assessment made; and” is
replaced by “in which the GST tax return was provided.”
Scction 108B(3){g) is repealed.

Subsection {1) applies Lo disputes thal are commenced under
Purt IVA of the Tax Administration Act 1994 on or after 1
April 2005.

Suhsections {2) and (3} apply for GST return periods beginning
on or after 1 April 2005,

Commissioner to give notice of assessment to taxpayer
After section 111{7}, the following is added:

If the Commissioner makces an assessment in relation to goods
that are treated under section 5(2) of the Goods and Services
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Tax Act 1985 as being supplied by a person, the Commis-
sioner must send a copy of the notice referred to in subsection
(1) to whichever of the following is the person not assessed:
“{a) the person whose goods were sold:

“(b) the person sclling the goods.”

(2)  Subsection (1) applies to notices thal are issued on or alter 1
April 2005.

99  Commissioner may at any time amend assessments

(1Y Inscction 113(1), *The Commissioncr may from time to time
and at any time make all such alterations in or additions (0™ is
replaced by “Subject Lo section 89N, the Commissioner may
from time to time, and at any time, amend”.

(2) In section 113(2), “alteration or addition” is replaced by
“amendment™.

(3)  Subsection (1) applies to amendments for which notices are
issued on or atter 1 April 2005.

100 Section 114 replaced
Scction 114 is replaced by the following:

“114 Validity of assessments
An assessment made by the Commissioner is not
invalidated—
“{a) through a failure to comply with a provision of this Act
or another Inland Revenue Act; or
“(b) becausc the assessment 18 made wholly or partially in
compliance with—

“(i}y a direction or recommendation made by an
authorised officer on matters relating to the
assessment;

“(ii) acurrent policy or practice approved by the Com-
missioner that is applicable to matters relating to
the asscssment.”

101 Variation to definitions for determining interest
chargeable or payable to PAYE intermediaries

(1) Insection 1200Bi1)(a}, “section NBB 4(1)}b)” is replaced by
“section NBB 4{1)".

68

25

30

35



Taxation (Annual Rates, Venture Capital
and Miscellaneous Provisions) Part 2 ¢l 107

(2)

(3

102

103

104

105

106
(1)

2

107
(N

In section 1200B(1)(b}, “section NBB 4(1)(d)” is replaced by
“section NBB 4(1B)(h)”.

Suhsections (1) and (2} apply for pay pcriods beginning on or
after 1 April 2004.

When disputant entitled to challenge assessment

In section 138B(3)(b), “adjusted.” is replaced by “adjusted;

and”, and the following is added:

“(¢) [or the purposes of paragraph (b), the writlen disputable
decision [rom the Commissioner is not limited Lo the
Commissioner’s notice of response.”

Certain rights of challenge not conferred
In section 138BE({1}c)(iv), “Act,—" is replaced by “Act; or”
and the lollowing is added:
“(v) any of Parts 1V, VI, VII and XI (other thun
section 76} of the Goods and Services Tax Act
1985—".

Challenging disputable decisions which are not
assessments

In section 138F(1), “under section 138B” is inserted after
“challenge”.

Late filing penalties
In section 139A(5), “annual imputation return or™ is omilted.

Tax shortfalls
In section 141{2), *, subject to section 14184A{1)" is inserted
after “penalty™.

Subsection {1) applies [or withholding payments made on or
after 1 April 2005.

New section 141AA inserted
After scetion 141, the following is inscrted:

“141AA Shortfall penalty if non-resident contractor relieved

from all liability to pay tax on withholding payment

“(1) If a person makes a withholding payment to a person who is a

non-resident contractor for the purposes of the Income Tax
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“(2)

“@3)

(2)

108

(Withholding Payments) Regulations 1979 and who is
relieved by a double tax agreement from all liability to pay tux
on the withholding payment, the person who makes the with-
holding payment to the non-resident contractor is liable to pay
a shortfall penalty of $250 for cach rcturn period—
“(a) for which the person is required to deliver to the Com-
missioner an employer monthly schedule; and
*(b) in which the person [lails Lo make a required tax deduc-
tion from a withholding payment to the non-resident
contractor; and
A person who is liable to pay a shortfall penalty under sub-
section {1) is not liable to pay a shortfall penalty bascd on the
tax shortfall that, but lor this section, would be calculated
under section 141 in relation Lo the required tax deduclion.
The liability under subseetion (1} of a person is limited to a total
of S1,000 for each return period for which the person is
required to deliver to the Commissioner an employer monthly
schedule.”

Subsection {1) applies for withholding payments made on or
after 1 April 2005.

Section 141FB replaced
Section 141FB is replaced by the [ollowing:

“141FB Reduction of penalties for previous behaviour

“(1)

“(2)

0

A shortfall penalty (called the current penalty) for which a
taxpayer is liablc under scction 141E is reduced, to 50% of the
amount that would be payable by the taxpaycer in the abscnce
of this section, il the taxpayer is nol—
“(ay convicted of an oflence that is a disqualilying ollence:
“(b) liable for another shortfall penalty that is a disquality-
ing penalty for the purpose of this subsection.
A shortfall penalty (called the eurrent penalty) for which a
taxpayer is liable under any of scctions 141A to 141D is
reduced, 1o 509 of the amount that would be payable by the
laxpayer in the absence of this section, il the Laxpayer is nol—
“(a) convicted of an offence that is a disqualitying offence:
“(b) liable for another shortfall penalty that is a disquality-
ing penalty for the purpose of this subsection.
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“(3) For the purpose of this section—

“disqualifying offence means—

“(a) an offcnce under scction 143A, 143B, 143F, 143G,
143H or 145 for which a conviction is cntered—

“(1) on or alter 26 March 2003; and
“(ii) before the laxpayer lakes the lax position (o
which the current penalty relates:

“(b) an offence under section 143 or 144 that relates to the
type of tax to which the current penalty relates and for
which a cenviction is entered—

“f1y on or after 26 March 2003; and

“(i1) after the date that precedes, by the period speci-
lied in subsection {4), the date on which the tax-
payer lakes the lax position 1o which the current
penalty relates; and

“(iil) before the taxpayer takes the tax position to
which the current penalty relates

“disqualifying penalty mcans—

“(a) for the purpose ol subsection (1), a shortlall penalty
thal—

“(i) relates to the type of tax to which the current
penalty relates; and

“(ii) is for evasion or a similar act; and

“(iii) is not reduced for voluntary disclosure by the
taxpayer; and

“(iv) rclates to a tax position that is taken on or after 26

March 2003 and belore the date on which the

laxpayer lakes the tax position 1o which the cur-

rent penalty relates:

“(b) for the purpose of subsection (2), a shortfall penalty
that—

“(i) relates to the type of tax to which the current
penalty relates; and
“(i1) if the current penalty is—

“(A) for gross carelessness or laking an abusive
tax position, is a shortlall penalty lor eva-
sion or a similar act or for gross careless-
ness or taking an abusive tax position:

*(B) for not taking reasonable care or taking an
unacceptable tax position, is a shortfall
penalty of any sort; and
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“(ii1) is not reduced for voluntary disclosure by the
tuxpayer; and

“(iv) relates to a tax position that is taken—

“{A) on or after 26 March 2003; and

“(B) after the date that precedes, by the peried
specificd in subsection {4), the date on which
the laxpayer takes the tax posilion (o which
the current penally relates; and

“(C) before the date on which the taxpayer takes
the tax position to which the current pen-
alty relates.

“4) The period referred to in the definitions of disqualifying
offence and disqualifying penalty, in subsectien (3], and in
subsection (5} is—

“(a) 2 years, if the current penalty relates to—

“(i) the taxpayer’s application of the PAYE rules:

“(ii) fringe benefit tax:

“(iii) goods and services tax:

“(iv) resident withholding tax:

“(b) 4 ycars, if the periad is not given by paragraph (a).

“(5) For the purpose of subsection (2), a shortfall penalty that relates
to a tax shortfall arising from a tax position tuken by a tax-
payer is determined as if the taxpayer were not liable for a
shortfall penalty that relates to a tax shortfall arising from
anothcr tax position taken by the taxpayer, if—

“(a) thc Commissioner becomes awarc of hoth tax shortfalls
as a consequence ol a single investigation or voluntary
disclosure; and

“(b) the taxpayer—

“(i) takes both tax positions on the same date:

“(ii) is not liable for a shortfall penalty at any time in
the period specified in subsection {4) that ends on
the carlicst date on which the taxpaycer takes a tax
position that gives risc to a tax shortfall of which
the Commissioner becomes aware as a conse-
quence ol the investigation or disclosure to which
paragraph (a) refers.”

109 Section 141FC repealed
(1Y Scction 141FC is repealed.
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(2)  Subsection (1) applies with respect to shortfall penalties
imposed on and after 1 April 2005.

110 New section 141FD inserted
(1) Afer section 141FB, the following is inserted:

“141FD Shareholders of loss attributing qualifying companies

“(1) This section applies to a shortfall penalty under Part IX that
ariscs becanse—

“(a) a loss attributing qualifying company attributes a nct
loss 1o a person who is a shareholder of the loss attribut-
ing qualifying company on any day in the income year
in which the company had the net loss; and

“(b) the net loss is subsequently reduced because—

“(i) deductions claimed by the loss attributing quali-
fving company for the income year are
disallowed:

“(i1) the gross income of the loss attributing qualifying
company for the income year is increased.

“(2) The shortfall penalty that would be imposed on the loss attrib-
uting qualifving company in the absence of this section may
not be imposed on the loss attributing qualifying company.

“(3) A shortfall penalty may be imposed on the person in relation
Lo the amount ol a deduction that the person claimed in respect
of the attributed net loss.

“(4) No shortfall penalty under Part IX relating to the reduction of
the attributed net loss of the company may be imposed on the
sharcholder other than the shortfall penalty permitted by sub-
seclion (3).”

(2)  Subsection (1) applies with respect to shortfall penalties
imposed on and after 1 April 2005.

111 Application of Part 1X to PAYE intermediaries

(1) Insection 141IB(1)(a), “section NBB 4(1)(b)” is replaced by
“section NBB 4(1)".

(2)  Insection 141JB{1)b), “section NBB 4(1)(d)” is replaced by
“section NBB 4{1B){h)™.

(3)  Subsections (1) and (2) apply [or pay periods beginning on or
after 1 April 2004.
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(1)

115

116
(1)
66(6)

74

Recovery of tax deductions from employers or PAYE
intermediaries

In section 167(2B)(b)(i), “section NBB 4(1)b)” is replaced
by “section NBB 4{1)”.

In section 167(2B)(b)(i1), “section NBB 4{1){d)” is replaced
by “section NBB 4(1B)(h)”.

Subsections (1} and (2} apply for pay periods beginning on or
after 1 April 2004.

Employer or PAYE intermediaries failing to make tax
deductions

In section 168(4)(a), “section NBB 4(1){(b)” is replaced by
“section NBB 4{1)".

In scction 168(4) b}, “scction NBB 4{1}d)" is replaced by
“section NBB 4(1B){b)".

Subsections (1) and (2) apply for pay periods beginning on or
after 1 April 2004.

Unpaid tax deductions, etc., to constitute charge on
employer’s or PAYE intermediary’s property

In section 169(1B)(a), “section NBB 4(1)(b)” is replaced by
“section NBB 4{1)".

In section 169(1B){(b}, “scetion NBB 4(1)Y{d)" is replaced by
“section NBB 4{1B){b)".

Subsections (1) and (2) apply for pay periods beginning on or
after 1 April 2004.

Transfer of excess tax within taxpayer’s accounts
In scction 173L(2)(a), “taxablc period™ is replaced by “GST
return period™.

Write-off of tax by Commissioner

Section 177C{6) is replaced by the following:

For the purpose of subsection (5), the net loss thal may be
extinguished is the nel loss of the taxpayer al the time at which
the outstanding tax is written off and the Commissioner may
use a figure for that net loss based on the most recent return of
income furnished by the taxpayer.”
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(2)
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(M

Subsection {1) applies to tax written-off on and after the date
on which this Act receives the Royal assent.

New section 181D inserted
Aler section 181C, the lollowing section is inserted:

“181D Remission of late payment penalties and interest

2

118

()

119

120

incurred due to obligation by Maori authority to pay
further income tax

An amount that is intcrest under scetion 120D of the Tax
Administration Act 1994, or a lale payment penalty relating to
further income tax, and that is paid or payable by a Maori
authority and to which section MK 8{(5) or (5B) applies must be
remitted by the Commissioner to the extent that the amount of
further income tax charged in relation to an imputation year is
equal to or less than the amount of unpaid income tax.”
Subsection (1) applies lor the 2004-05 and subsequent income
years,

Remission for reasonable cause

Section 183A(1) is replaced by the following:

This section applies lo—

“(ay alale filing penally:

“(b) a non-electronic filing penalty:

“(c) alate payment penalty:

“(d) imputation penalty tax imposed by section 140B:

“(e) dividend withholding payment penalty tax imposed by
scction 140C:

“(f) Maori authority distribution penalty tax imposcd by
section 140CB:

“(g) ashorllall penalty imposed by section 14TAA.”

Remission consistent with collection of highest net
revenue over time
After scction 183D(1)(h), the following is inscrted:

“(bb) a shortfall penalty imposed by section 141AA; and™.

Payment out of Crown Bank Account
In scction 185(1)(a), *or the Goods and Scrvices Tax Act
1985" is added alter “Income Tax Act 19947,
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122

123

124

(1)

2

“(6)

126
()
“3)

(2)
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Regulations—Income tax related

The heading to section 225 is replaced by “Regulations™.
In scetion 225(1), “or Goods and Scrvices Tax Act 1985™ is
added after *Income Tax Act 1994™ in all the places that it
oceurs,

Power to extend time for doing anything under Act

In section 226, “or the Goods and Services Tax Act 19857 is
inscried after “Income Tax Act 1994” in both places that it
oceurs.

Part 4
Amendments to other Acts and Regulations

Amendments to Goods and Services Tax Act 1985

Goods and Services Tax Act 1985
Sections 124 to 140 amcnd the Goods and Scrvices Tax Act
1985.

Interpretation

In section 2(1), in paragraph (a) of the definition of tax pay-
able, “section 27(6)” is replaced by “section 51B™.

Subsection {1) applies lor taxable periods beginning on or alter
1 April 2005.

Zero-rating of services

Section 11A(5), as added by section 149(8) of the Taxation
(GST, Trans-Tasman Imputation and Miscellancous Provi-
sions) Act 2003, is repealed and the following is added:

The availability of a deduction under subsection (1)(q) and (r)
must be determined using a method allowed by section 20E.”

Taxable period returns

Aller section 16{2), the lollowing is added:

A return must contain a notice of the assessment that must be
made under section 92B of the Tax Administration Act 1994.”

Suhsection {1) applics for taxablc periods beginning on or after
1 April 2005.
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(1)
“(3)

(2)

128

(M

Special returns
After section 17(2), the following is added:

A return must contain a notice of the assessment that must be
madc undcr section 92B of the Tax Administration Act 19947
Subsection {1) upplies for taxable periods beginning on or after
1 April 2005.

Particulars to be furnished and prepared where change
in accounting basis
Aller section 19B(2), the lollowing is inserted:

“(2B) The particulars required by subsection (1) must be furnished

2

129
(N

(2)

in a return that contains a notice of the assessment that must be
madc undcr section 92B of the Tax Administration Act 19947

Subsection {1) applies lor taxable periods beginning on or alter
1 April 2005.

Calculation of tax payable

The proviso to scetion 20(3) is replaced by the following:
“Provided thal a registered person who is entitled 1o deduct an
amount from the output tax altributable (o a Laxable period
may deduct that amount from the output tax attributable to a
later taxable period if—

“(a) the failure to make the deduction in the carlier taxable
period arises through an inability to obtain a tax invoice
or through a clear mistake or simple oversight; and

“(b) the amount has not previously been deducted from the
output tax of the registered person.”

Subsection {1) applies for taxable periods beginning on or after

1 April 2005.

Goods and services tax incurred relating to
determination of liability to tax

In section 20A(1)(b), in the definition of goods and services
tax payable, “section 27(6)” is replaced by “section 51B”.
Suhsection {1) applics for taxablc periods beginning on or after
1 April 2005.
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(1)  Insection 21E(4), in the words preceding paragraph (a), “it—

" is replaced by “to the extent that—"".

(2)  1In section 21E(4)(a), “scetions 21 and 21T arc replaced by

*sections 21 or 2117,

132 Payment of tax
(1)  Section 23(3) is repealed.
(2)  Subsection {1) applies or taxable periods beginning on or alter

1 April 2005.

133 Part LV repealed
(1) Part TV is repealed.
(2)  Subsection {1) applies or taxable periods beginning on or alter

1 April 2005.

134  Section 45 replaced

(1Y Scction 45 is replaced by the following:

“45 Refund of excess tax

“(1) Subject to this Part, and to Part XI of the Tax Administration

Act 1994, the Comimissioner must refund an amount that a

person has paid as tax if—

“(a) thc Commissioncr is satisfied that the amount repre-
scnts an cxcess over the amount properly assessed for a
laxable period; and

*(b) the 4-year period relerred o in section 108A of the Tax
Administration Act 1994 has not expired.

“(2) Despite section 2(5), the Commissioner must refund an
amount that a person has paid as tax if—

“(a) thc Commissioncr is satisficd that the person paid the
amounl as a result of an assessment that changed the
amount of lax payable by the regisiered person; and

“(b) the Commissioner is satisfied that the amount repre-
sents an excess over the amount properly assessed for a
taxable period; and

“(c) the 4-year period beginning from the end of the year in
which the asscssment was made has not expired.

*(3) Despite section 20(5), the Commissioner must refund an
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135
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“(a) the Commissioner is satisfied that the amount repre-
sents an excess over the amount properly assessed for a
taxable period; and

“(b) the person has received a refund under section 19C(8),
2(¢35) or 46; and

“(cy thc Commissioner is satisficd that the amount was prop-
erly refundable Lo the person at the time of the refund
but was nol refunded at thal time; and

“(d) the 4-year period beginning from the end of the year in
which the refund was made has not expired.

The Commissioner may refund an amount that is referred to in

subsection {2) or {8) within the period of 4 years beginning after

the end of the 4-year period relerred o in the subsection, il the

Commissioner considers that the overpayment ol tax is the

result of a clear mistake or simple oversight.”

Subsection {1) applies for taxable periods beginning on or after

1 April 2005.

Section 50 repealed
Section 50 is repealed.

New section 51B inserted
Alter section 51, the lollowing is inserted:

“51B Persons treated as registered

“(1)

For the purposes of Parts III and VI, and of Part IX of the Tax
Administration Act 1994, the following are treated as regis-
tered persons:

“(a) a person who is not otherwise a registered person but
who supplies goods or services, representing that tax is
charged on the supply:

“(b) if goods are treated by section 5(2) as being supplied by
a person—

“(i) the person selling the goods, if subparagraph (i)
does not apply; or

“(i1) the person whose goods arc sold, if the person
supplics a written statement under scetion 5(23(a)
1o the person selling the goods and the Commis-
sioner considers that the writlen slatement is
incorrect:
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(2)
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141
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(2)
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“(c) a person whose registration has been cancelled under
section 52(5) with effect from the original date of
registration.

If a person referred to in subsection (1) represents that tax is

being charged on a supply that they make in a taxable period,

the person is liable 1o pay the amount of the tax.

If a person is treated by subseetion {1){c) as being a registered

person, the person is treated as being registered trom the

original date of registration to the datc when the Commis-
sioner cancels the registration.”

Subsection {1) upplies for taxable periods beginning on or after

1 April 2005.

Section 61B repealed
Section 61B is repealed.

Section 80 repealed
Section 80 is repealed.

Section 81 repealed
Section 81 is repealed.

Supplies of services made before insertion of section
8(4B)

In scction 84B(2), “given by section 9 or sections 21 to 21H”
is replaced by “the services are performed”.

In section 84B(3), in the words preceding paragraph (a), “the
time given by™ is omitted.

In scction 84B(3)a), “scction 9 or scctions 21 to 21H” 1s
replaced by “the lime the services are performed”.

Amendment to Taxation Review Authorities Act 1994

Small claims jurisdiction of authorities

In section 13B(1)(a), “S15,000” is replaced by “S30,000".
Subsection (1) applies to disputes that are commenced under
Part IVA of the Tax Administration Act 1994 on or after 1
April 2005.
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(1)

“(6)

(2)

Amendment to Income Tax Act 1976

Interpretation—voting and market interests

In scction 8B of the Income Tax Act 1976, the definition of

special corporate entity (as that definition was on 31 March

1994) is amended by adding the lollowing:

“(j) any body incorporated under the Incorporated Societies
Act 1908, for an income year in which the body on no
day in the income year has shares on issue to the mem-
bers of the body:™.

Subsection (1), other than in the application of sections 191 and
191A of the Income Tax Act 1976, applies to the 1992-93 to
1994-95 income yeurs.

Subsection {2), in the application of sections 191 and 191 A of
the Income Tax Act 1976, applics for the 1992-93 to 1994-95
income years 1o an assessment ol income tax thal is not
alfected by a time bar under section 25 of that Acl.

Amendments to Taxation Review Authorities
Regulations 1998

Interpretation

In regulation 2 of the Taxation Review Authorities Regula-
tions 1998, the definition of disputable decision is replaced
by the following:

“disputable decision has the meaning given Lo il by section 3
of the Tax Administration Act 19947,

Decisions
After regulation 18(5) of the Taxation Review Authorities
Regulations 1998, the following is added:

In subclause (5), precedent means a decision of the Authority
in its small claims jurisdiction that affects or may affect the
outcome of a separate and unrelated dispute between the
Commissicner and a taxpayer other than the disputant.”

Suhsection (1) applics to disputes that arc commenced under
Part IVA of the Tax Administration Act 1994 on or aller 1
April 2005.
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Amendment to Partnership Act 1908

145 Duration of partnerships
Section 57 of the Partnership Act 1908 is repealed.
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