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EA 1 Trading stock, livestock, and excepted financial

D

)

©)

arrangements
Property subject to matching rules

The matching rules described in this section apply to each of

the following kinds of property:

(@ trading stock valued under subpart EB (\ auation of trad-
ing stock (including dealer’s livestock)):

(b) livestock valued under subpart EC (Valuation of
livestock):

(c) excepted financial arrangements that are revenue
account property valued under subpart ED (V aluation of
excepted financial arrangements):

(d) a share supplier’s share-lending right, if the original
shares that relate to the right are excepted financial
arrangements described in paragraph (c).

Application of section CH 1

When a person has any of those kinds of property at the end of
an income year, its value is income of the person in the
income year under section CH 1 (Adjustment for closing values
of trading stock, livestock, and excepted financial
arrangements).

Application of section DB 50

When a person has any of those kinds of property at the start
of an income year, they are allowed a deduction for its value
in theincome year under section DB 50 (A djustment for opening
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Part Ecl EA 1 Income Tax

4)

values of trading stock, livestock, and excepted financia
arrangements).

Determination of values

The values are determined under—

(8 section EB 3 (\VValuation of trading stock); and

(b)  section EC 2 (VValuation of livestock); and

(c) section ED 1 (Valuation of excepted financial
arrangements).

Defined in this Act: deduction, excepted financial arrangement, income, income
year, original share, pay, revenue account property, share-lending right, share
supplier, trading stock

Compare: 2004 No35sEA 1

EA 2 Other revenue account property

D

e

606

When this section applies

This section applies to revenue account property that is not—

(@) trading stock valued under subpart EB (\/aluation of trad-
ing stock (including dealer’s livestock)):

(b) livestock valued under subpart EC (Valuation of
livestock):

(c) an excepted financial arrangement valued under sub-
part ED (Valuation of excepted financial arrangements):

(d) afilmor afilmright to which sections EJ 4 to EJ 8 (which
relate to films) apply:

(e) asgpecified lease or a lease to which section EJ 10 (Per-
sonal property lease payments) applies:

(f)  property that arises as a result of petroleum develop-
ment expenditure or petroleum exploration expenditure
to which sections EJ 12 to EJ 20 (which relate to petroleum
mining) apply:

(g) afinancial arrangement valued under subpart EW (Finan-
cia arrangements rules).

Timing of deduction

A deduction for the cost of revenue account property of a

person is alocated to the earlier of—

(@ the income year in which the person disposes of the
property; and
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Income Tax Part E cl EA 3

(b) theincome year in which the property ceases to exist.

Defined in this Act: deduction, excepted financial arrangement, film, film right,
financial arrangement, income year, lease, pay, petroleum development expendi-
ture, petroleum exploration expenditure, revenue account property, specified lease,
trading stock

Compare: 2004 No 35 s EA 2

EA 3 Prepayments

)

e

©)

When this section applies

This section applies when—

(8 aperson has been alowed a deduction for expenditure
under this Act or an earlier Act; and

(b) theexpenditure was not incurred on the items described
in subsection (2); and

(c) someor al of the expenditureisunexpired under subsec-
tions (4) to (7) at the end of the person’s income year.

Exclusions

This section does not apply to expenditure incurred on—

(& revenue account property to which section EA 2 applies:

(b) trading stock valued under subpart EB (\/ aluation of trad-
ing stock (including dealer’s livestock)):

(o) livestock valued under subpart EC (Valuation of
livestock):

(d) an excepted financial arrangement valued under sub-
part ED (Valuation of excepted financial arrangements):

(e) afilmor afilmright to which sections EJ 4 to EJ 8 (which
relate to films) apply:

(f) aspecified lease or a lease to which section EJ 10 (Per-
sonal property lease payments) applies:

(g) property that arises as a result of petroleum develop-
ment expenditure or petroleum exploration expenditure
to which sections EJ 12 to EJ 20 (which relate to petroleum
mining) apply:

(h) afinancial arrangement valued under subpart EW (Finan-
cia arrangements rules).

Unexpired portion

The unexpired portion of a person’s expenditure at the end of

an income year—

(@ is income of the person in the income year under
section CH 2 (Adjustment for prepayments); and
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(4)

(®)

(6)

()

(8)

608

(b) isan amount for which the person is allowed a deduc-
tion in the following income year under section DB 51
(Adjustment for prepayments).

(Determination of values)Unexpired portion: expenditure
on goods

An amount of expenditure on goodsis unexpired at the end of

an income year if, by the end of the income year,—

(@ the person has not used up the goods in deriving
income; and

(b) the goods are not destroyed or rendered useless for the
purpose of deriving income.

Unexpired portion: expenditure on services

An amount of expenditure on servicesis unexpired at the end
of an income year if the services have not been performed by
the end of the income year.

Unexpired portion: expenditure on choses in action

An amount of expenditure on achosein action isunexpired at
the end of an income year if the amount relates to a period of
enforceability of the chose in action falling after the income
year.

Allowances reimbursing employees

In the case of expenditure subject to sections CW 17 (Expendi-
ture on account, and reimbursement, of employees) and CW 18
(Allowance for additional transport costs), this section applies
on the basis that the relevant services were performed in the
income year in which the employee’' s expenditure is expected
to occur.

Commissioner’s discretionary relief

The Commissioner may excuse a person from complying with
this section under section 91AAC of the Tax Administration
Act 1994.

Defined in this Act: amount, Commissioner, deduction, employee, film, film right,
goods, income, income year, pay, revenue account property, services

Compare: 2004 No 35 sEA 3
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EA 4 Deferred payment of employment income

D

)

©)

4)

When this section applies

This section applies when—
(@ apersonisallowed adeductioninanincomeyear for an
amount of expenditure on employment income; and
(b)  the person has not paid the amount at the end of—
(i) the 63rd day after the end of the income year; or
(i)  the period described in subsection (3), for employ-
ment income paid to a shareholder-employee.

Unpaid amount

The unpaid amount is—

(& income of the person in the income year under section
CH 3 (Adjustment for deferred payment of employment
income); and

(b) an amount for which the person is alowed a deduction
in the following income year under section DB 52
(Adjustment for deferred payment of employment
income).

Extension of payment period for shareholder-employee

For employment income paid to a shareholder-employee, the
63 day period for payment in subsection (1)(b)(i) is extended until
the last date by which the person could file areturn of income
for the income year if the time for filing were extended to its
maximum under section 37(5) of the Tax Administration Act
1994,

Sale of business: obligations transferred to non-associates

For the purposes of this section, a person (the seller) who sells

a business, or a part of a business, to another person (the

buyer) istreated as paying, at the time of the sale, an amount

of employment income of an employee working in the busi-

ness if—

(@ theseller and the buyer are not associated persons at the
time of the sale; and

(b) theseller hasincurred the obligation to pay the amount
in the course of their business, whether or not it remains
a contingent obligation at the time of sale; and

(c) the employee becomes an employee of the buyer under
the sale arrangements; and
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(®)

(6)

()

610

(d)

the seller and the buyer agree in writing, under the sale

arrangements, that—

(i) the buyer assumes the obligation to pay an
amount of employment income to the employee;
and

(i) the consideration payable by the buyer for the
business, or the part of the business, reflects the
buyer’s assumption of the seller’s provision for
the obligation.

Sale of business: obligations transferred to associates

If subsection (4) would have applied but for the fact that the
seller and the buyer are associated at the time of the sale,—

(@

(b)

(©

the amount of employment income is not treated as
income of the seller in any income year following the
sale, despite subsection (2)(a) and section CH 3; and

the seller is denied a deduction for the amount of
employment income in any income year following the
sale, despite subsection (2)(b) and section DB 52; and

the buyer may be allowed a deduction under section
DC 10(3) (Sale of business. transferred employment
income obligations).

No sale: obligations transferred to associates

If section DC 11 (Transfers of employment income obligations
to associates) applies,—

@

(b)

(©

the amount of employment income is not treated as
income of the transferor (person A) in any income year
following the sale, despite subsection (2)(a) and section
CH 3; and

the transferor is denied a deduction for the amount of
employment income in any income year following the
sale, despite subsection (2)(h) and section DB 52; and

the transferee (person B) may be alowed a deduction
under section DC 11.

Accounting treatment of transferred obligations

For the purposes of this section, the buyer of a business, or a
part of a business, who assumes at the time of the sale an
obligation to pay an amount of employment income—
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Subpart EB—Valuation of trading stock (including

EB1
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EB 10
EB 11
EB 12

EB 13
EB 14
EB 15
EB 16

EB 17

EB 18
EB 19
EB 20
EB 21
EB 22

(@ may account for the amount in a way that treats the
relevant employee individually or treats the buyer's

employees as a group; and

(b) must account for the amount in the same way in each

relevant income year.

Defined in this Act: amount, arrangement, associated person, business, deduction,
employee, employment income, income, income year, pay, return of income, share-

holder-employee, time of the sale
Compare: 2004 No 35 sEA 4

dedler’s livestock)
Contents

I ntroductory provisions

When this subpart applies

Meaning of trading stock

Valuation of trading stock

Trading stock valuation methods

Transfers of trading stock within wholly-owned groups
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Cost dlocation: budgeted method or standard cost
method

Discounted selling price

Replacement price

Market sdlling value

Valuing closing stock consistently

Low-turnover valuation

Low-turnover valuation

Low-turnover valuation methods
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Low value trading stock
EB 23 Vauing closing stock under $5,000
Disposal of business assets

EB 24 Apportionment on disposal of business assets that
include trading stock

I ntroductory provisions

EB 1 When this subpart applies
This subpart applies when a person who owns or carries on a
business has trading stock for the purpose of selling or
exchanging it in the ordinary course of the business.
Defined in this Act: business, trading stock
Compare: 2004 No 35 sEB 1

EB 2 Meaning of trading stock
Meaning

(1) Trading stock means property that a person who owns or
carrieson abusiness hasfor the purpose of selling or exchang-
ing in the ordinary course of the business.

Inclusions

(2) Trading stock includes—

(@  work of the following kinds that would be trading stock
under subsection (1) if it were completed:

(i) partly completed work:

(i)  work in progress.

(b) materials that the person has for use in producing trad-
ing stock:

(c) property on which the person has incurred expenditure,
when the property would, if they had it, be trading stock
under subsection (1) or paragraph (a) or (b):

(d) property leased under a hire purchase agreement when
the property—

(i) istreated as having been acquired by the lessor
under section FA 15 (Treatment when agreement
ends: seller acquiring property); and

(i) isanasset of abusinessthat the lessor carries on.
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©)

Exclusions

Trading stock does not include—

@ land:

(b) depreciable property:

(c) afinancia arrangement to which the financial arrange-
ments rules or the old financial arrangements rules
apply:

(d) an excepted financial arrangement that a life insurer
has:

New (unanimous)

|

(db) an excepted financial arrangement held by a person if

section CX 54 (Proceeds from certain disposals by port-

folio investment entities) applies to the income of the

person from a disposal of the excepted financial
arrangement:

|

(e) livestock not used in a dealing business:

(f)  consumable aidsto be used in the process of producing
trading stock:

() aspare part not held for sale or exchange.

Defined in this Act: business, depreciable property, excepted financial arrangement,
financial arrangement, hire purchase agreement, income, land, lessor, life insurer,
trading stock

Compare: 2004 No 35 sEB 2

EB 3 Valuation of trading stock

D

e

Valuation method

A person who carries on a business must determine the value
of their trading stock at the end of each income year by a
method that is available under this subpart for them to use.

Use of value

The value determined under subsection (1) iS—

(@) the closing value of the trading stock for the income
year for the purposes of section CH 1 (Adjustment for
closing values of trading stock, livestock, and excepted
financial arrangements); and
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(b) the opening value of the trading stock for the next
income year for the purposes of section DB 50 (Adjust-
ment for opening values of trading stock, livestock, and
excepted financial arrangements).

Excepted financial arrangements valued at cost

(3) Despiteanything inthissubpart, the value of any trading stock
that is an excepted financial arrangement must be determined
under subpart ED (Valuation of excepted financial
arrangements).

Defined in this Act: business, excepted financia arrangement, income year, trading
stock

Compare: 2004 No 35 sEB 3

EB 4 Trading stock valuation methods
Standard valuation
(1) The standard valuation methods for trading stock are—
(@ cost:
(b) discounted selling price:
(c) replacement price:
(d) market selling value.

Low-turnover valuation

(2) A person who is a low-turnover trader may value closing
stock by a method described in section EB 14.

Low value trading stock

(3 In certain circumstances, a person may value closing stock
under section EB 23.
Defined in this Act: closing stock, cost, low-turnover trader, trading stock
Compare: 2004 No 35 sEB 4

EB 5 Transfers of trading stock within wholly-owned groups
When this section applies

(1) Thissection appliesin anincome year to trading stock held by
acompany that is part of awholly-owned group of companies,
when—

(& agroup company (company A) originaly acquires and
holds the trading stock; and
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)

©)

(b) from the time it is acquired to the end of the income
year, the trading stock is held within the group by a
company or companies that are resident in New
Zealand; and

(c) through transfers within the group, another group com-
pany (company B) holds the trading stock at the end of
the income year; and

(d) company A and company B remain part of the group at
the end of the income year; and

(e) ether—

(i)  theincome years of company A and company B
end on the same date; or

(i) they end on different dates, and the Commis-
sioner has approved both dates as corresponding
to the end of a business cycle and as necessary to
avoid material distortion of net income that
would occur if the income years ended on the
same date.

Choice of treatment

Company B may choose to value the closing stock at the cost
of the trading stock to company A.

When company stops being part of group

If the companies stop being part of the same wholly-owned
group, company B is treated as disposing of and reacquiring
the trading stock for its market value at the time. If the market
value of the trading stock cannot be determined separately
from other property, its market value at the time company B
acquired it is treated as its value.

Defined in this Act: business, closing stock, Commissioner, company, cost, income
year, market value, net income, resident in New Zealand, trading stock, wholly-
owned group of companies

Compare: 2004 No 35 sEB 5
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EB 6

@

e

EB 7

D

@

©)

(4)

616

Standard valuation

Cost
Valuation at cost

A person may determine the value of their closing stock at
cost. If the person chooses this method, they must include and
allocate costs under generally accepted accounting practice.

Whether valuation correct

For the purposes of subsection (1), the person has not complied
with generally accepted accounting practice if the value of
closing stock is materialy different from the value obtained
by applying, to the closing stock, Financial Reporting Stan-
dard No 4 (Accounting for Inventories) approved under the
Financial Reporting Act 1993 or an equivalent standard i ssued
in its place.

Defined in this Act: closing stock, cost, generally accepted accounting practice
Compare: 2004 No 35 sEB 6

Cost allocation: cost-flow method

When this section applies: first case

This section applies when a person who determines the value
of their closing stock at cost hasitems of trading stock that are
not separately identifiable.

Compulsory use of cost-flow method

The person must use 1 of the cost-flow methods described in
subsection (5) to identify the items of trading stock included in
closing stock and to determine the cost of the items.

When this section applies: second case

This section also applies when a person who determines the
value of their closing stock at cost has items of trading stock
that are separately identifiable.

Discretionary use of cost-flow method

The person may use 1 of the cost-flow methods described in
subsection (5) to determine the cost of the items of trading
stock.
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(®)

(6)

EB 8

)

)

Cost-flow methods

The cost-flow methods of allocating costs are—
(@ thefirst-in first-out cost method; and
(b) the weighted average cost method.

Consistent use

A person who determines the value of their closing stock at
cost must use the same cost-flow method of allocating costs as
they use in their financial statements for the income year.

Defined in this Act: closing stock, cost, financial statements, income year, trading
stock

Compare: 2004 No 35 sEB 7

Cost allocation: budgeted method or standard cost
method

When this section applies

This section applies when a person—
(@ has a business of manufacturing or producing trading
stock; and
(b) determines the value of their closing stock at cost; and
(c) dlocates costs by—
(i) abudgeted method; or
(i) astandard cost method; and
(d) is not a low-turnover trader to whom section EB 17(3)

applies.

Apportionment of difference required

If any difference arises between the estimated costs of produc-
tionincluded in the financial statements of the businessfor the
income year and the actual costs of production, the person
must apportion the difference between the cost of trading
stock sold during the income year and the closing stock.

Defined in this Act: business, closing stock, cost, financial statements, income year,
low-turnover trader, trading stock

Compare: 2004 No 35 sEB 8
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EB 9 Discounted selling price

D

)

©)

(4)

(®)

(6)

618

Valuation at discounted selling price

A person may determine the value of their closing stock at its
discounted selling priceif they use discounted selling price for
their trading stock in their financial statements.

Retailers

If the personisaretailer, the discounted selling price for each
department or category of goods is the total of the retail
selling prices of the goods minus the norma gross profit
margin for the department or category of goods. This sub-
section is overridden by subsection (4).

Normal gross profit margin for purposes of subsection (2)

For the purposes of subsection (2), the person must—

(@ calculate the normal gross profit margin for the depart-
ment or category of goods under Financial Reporting
Standard No 4 (Accounting for Inventories) approved
under the Financial Reporting Act 1993 or an
equivalent standard issued in its place; and

(b) calculate the normal gross profit margin for each
income year for each department or category of goods,
and

() include all costs that sections EB 6 to EB 8 require to be
included.

Retailers with turnover of $1,000,000 or less

A trader who isaretailer whose turnover is $1,000,000 or less
may determine the discounted selling price of all closing stock
valued under this method in an income year by discounting
the total of theretail selling prices of the stock by the average
gross profit margin for all closing stock valued under this
method in the income year.

Increase in specified sum

The Governor-General may make an Order in Council
increasing the sum specified in subsection (4).

Not retailers

If the person is not aretailer, the discounted selling price for
each category of goods is the total market selling value of the
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()

goods minus the normal gross profit margin for the category
of goods.

Normal gross profit margin for purposes of subsection (6)

For the purposes of subsection (6), the person must—

(@ calculate the normal gross profit margin for each
income year for each category of goods; and

(b) include all costs that sections EB 6 to EB 8 require to be
included.

Defined in this Act: closing stock, cost, financial statements, income year, trading
stock, turnover

Compare: 2004 No 35 sEB 9

EB 10 Replacement price

D

)

Valuation at replacement price

A person may determine the value of their closing stock at its
replacement price if they use replacement price for their trad-
ing stock in their financial statements.

Establishing replacement price
The replacement price—
@ is—
(i) the market value of the trading stock on the last
day of the income year; or
(if)  if thereisno such market value, the last price that
the person paid during the income year to acquire
equivalent trading stock; and
(b)  does not include an amount of input tax for the supply
of the replacement trading stock to the person.

Defined in this Act: closing stock, financia statements, income year, input tax,
trading stock

Compare: 2004 No 35 sEB 10

EB 11 Market selling value

D

Valuation at market selling value

A person may determine the value of their closing stock at its
market selling valueif the market selling valueislessthan the
cost of the stock.
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)

©)

(4)

(®)

Establishing market selling value

The market selling value of closing stock is found by taking
the amount that the person would normally expect to receive
in the ordinary course of business from the sale of the trading
stock and subtracting the following costs:

(8 the estimated costs of completion; and

(b) the expected costs of selling it.

Expected costs of selling

For the purposes of subsection (2)(b), the expected costs of
selling the stock are the costs that the person usually incursfor
the following:

(& transport:

(b) insurance:

(c) salescommissions:

(d) discounts to buyers.

Expected costs of selling: financial statements

For the purposes of subsection (3), if the person prepares finan-
cia statements, the costs must have been taken into account in
the statements in calculating net realisable value.

Substantiating market selling value

If the person uses market selling value to value closing stock,

they must be able to substantiate that value. If they cannot,

they must use 1 of the following to value their closing stock:

(8 codt, as described in sections EB 6 to EB 8 or EB 15 to EB 18;
or

(b) discounted selling price, as described in section EB 9 or
EB 19; or

(c) replacement price, as described in section EB 10 or EB 20.

Defined in this Act: amount, business, closing stock, cost, financial statements,
trading stock

Compare: 2004 No 35 sEB 11

EB 12 Valuing closing stock consistently

620

In determining the value of closing stock at cost, discounted
selling price, or replacement price, a person must comply with
the consistency and disclosure requirements of Financial
Reporting Standard No 1 (Disclosure of Accounting Policies)
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approved under the Financial Reporting Act 1993 or an
equivalent standard issued in its place.

Defined in this Act: closing stock, cost

Compare: 2004 No 35 s EB 12

Low-turnover valuation

EB 13 Low-turnover valuation

D

@

©)

Options

A person who is a low-turnover trader may value closing

stock—

(@ by astandard valuation method, as described in sections
EB 6 to EB 12; or

(b) by a low-turnover valuation method, as described in
sections EB 14 to EB 22; or

(c) as low value trading stock, in the circumstances
described in section EB 23.

Meaning of low-turnover trader

In this subpart, low-turnover trader means a person who
carries on a business when, in an income year, the total of the
turnover of the business and the turnover of associated per-
sons, as defined in sections YB 2 and YB 8 (which contain defini-
tions of associated persons), is no more than the greater of—
(& $3,000,000; and

(b) the sum specified by the Governor-General by Order in

Council.

Increase in specified sum
The Governor-General may make an Order in Council
increasing the sum specified in subsection (2)(a).

Defined in this Act: associated person, business, closing stock, income year, low-
turnover trader, turnover

Compare: 2004 No 35 sEB 13

EB 14 Low-turnover valuation methods

The low-turnover valuation methods are—

(@ cost for low-turnover traders; and

(b)  discounted selling price for low-turnover traders; and
(c) replacement price for low-turnover traders; and
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(d) market selling value for low-turnover traders.
Defined in this Act: cost, low-turnover trader
Compare: 2004 No 35 sEB 14

EB 15 Cost for low-turnover traders

A low-turnover trader may determine the value of their clos-
ing stock at cost. If the low-turnover trader chooses this
method, they must include and allocate costs under—

(@ generally accepted accounting practice; or

(b) section EB 16; Or

(c) section EB 17; Or

(d) section EB 18.

Defined in this Act: closing stock, cost, generally accepted accounting practice,
low-turnover trader

Compare: 2004 No 35 sEB 15

EB 16 Cost allocation: cost-flow method for low-turnover

traders
Section EB 7(1) to (5) applies to a low-turnover trader.

Defined in this Act: cost, low-turnover trader
Compare: 2004 No 35 sEB 16

EB 17 Costs: manufactured or produced stock of low-

D

)

622

turnover traders
When this section applies

This section applies when a low-turnover trader—

(@ has a business of manufacturing or producing trading
stock; and

(b) determines the value of their closing stock at cost.

Costs to be included

In determining the value of their closing stock, the low-
turnover trader must include the following costs of
production:

(@ direct and indirect material costs:

(b) direct and indirect labour costs:

(c) utilities costs:

(d) costs of repairing and maintaining factory plant:

(e) costs of rent of factory plant:

(f)  amounts of depreciation loss on factory plant:
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©)

(g) costs additional to those described in paragraphs (a) to (f),
if—
(i) they are costs of production; and
(i) the low-turnover trader includes them in the
financial statements for the income year.

Apportionment of difference not required

If the low-turnover trader allocates costs by a budgeted
method or a standard cost method, and if any difference arises
between the estimated costs of production included in the
financial statements of the business for the income year and
the actual costs of production, the low-turnover trader is not
required to apportion the difference between the cost of trad-
ing stock sold during the income year and the closing stock.

Defined in this Act: amount, business, closing stock, cost, depreciation loss, finan-
cia statements, income year, low-turnover trader, trading stock

Compare: 2004 No 35 sEB 17

EB 18 Costs: other stock of low-turnover traders

D

@

When this section applies

This section applies when a low-turnover trader—

(@ acquires trading stock other than by manufacture or
production; and

(b)  determines the value of their closing stock at cost.

Costs to be included

In determining the value of their closing stock, the low-

turnover trader must include the following costs:

(& the purchase price; and

(b) any direct transport and insurance costs that they incur
in bringing the stock to the place and condition in which
they have it.

Defined in this Act: closing stock, cost, low-turnover trader, trading stock

Compare: 2004 No 35 sEB 18

EB 19 Discounted selling price for low-turnover traders

)

Financial statements prepared

A low-turnover trader who prepares financial statements may
determine the value of their closing stock at its discounted
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selling price if they use discounted selling price for their
trading stock in their financial statements.

Financial statements not prepared

A low-turnover trader who does not prepare financial state-
ments may determine the value of their closing stock at its
discounted selling price.

Retailers with turnover of more than $1,000,000

If the low-turnover trader is aretailer whose turnover is more
than $1,000,000, the discounted selling price for each depart-
ment or category of goods is the total of the retail selling
prices of the goods minus the normal gross profit margin for
the department or category of goods.

Normal gross profit margin for purposes of subsection (3)

For the purposes of subsection (3), the low-turnover trader
must—

(@ calculate the normal gross profit margin for the depart-
ment or category of goods under Financial Reporting
Standard No 4 (Accounting for Inventories) approved
under the Financial Reporting Act 1993 or an
equivalent standard issued in its place; and

(b) calculate the normal gross profit margin for each
income year for each department or category of goods,

and

(c) include all costs that sections EB 16 to EB 18 require to be
included.

Not retailers

If the low-turnover trader is not a retailer, the discounted
selling price for each category of goods is the total market
selling value of the goods minus the normal gross profit mar-
gin for the category of goods.

Normal gross profit margin for purposes of subsection (5)

For the purposes of subsection (5), the low-turnover trader

must—

(8 calculate the normal gross profit margin for each
income year for each category of goods; and
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(b) include all costs that sections EB 16 to EB 18 require to be
included.

Defined in this Act: closing stock, cost, financial statements, income year, low-
turnover trader, trading stock, turnover

Compare: 2004 No 35 sEB 19

EB 20 Replacement price for low-turnover traders

D

)

©)

Financial statements prepared

A low-turnover trader who prepares financial statements may
determine the value of their closing stock at its replacement
price if they use replacement price for their trading stock in
their financial statements.

Financial statements not prepared

A low-turnover trader who does not prepare financia state-
ments may determine the value of their closing stock at its
replacement price.

Establishing replacement price

The replacement price is—

(& the market value of the trading stock on the last day of
the income year; or

(b) the last price that the low-turnover trader paid during
the income year to acquire equivalent trading stock.

Defined in this Act: financial statements, income year, low-turnover trader, trading
stock

Compare: 2004 No 35 s EB 20

EB 21 Market selling value for low-turnover traders

D

Valuation at market selling value

A low-turnover trader may determine the value of their clos-
ing stock at its market selling value, whether that value is
higher or lower than cost. However, if the value is higher than
cost, the trader must be consistent from 1 income year to the
next in their use of market selling value to determine the value
of closing stock.
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)

Establishing market selling value

Section EB 11(2) to (4) applies to a low-turnover trader.
Defined in this Act: closing stock, cost, income year, low-turnover trader
Compare: 2004 No 35 sEB 21

EB 22 Valuing closing stock consistently for low-turnover

D

@

©)
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traders

Traders complying with generally accepted accounting
practice

In determining the value of closing stock at cost, discounted
selling price, or replacement price, alow-turnover trader who
complies with generally accepted accounting practice must
comply with the consistency and disclosure requirements of
Financial Reporting Standard No 1 (Disclosure of Accounting
Policies) approved under the Financial Reporting Act 1983 or
an equivalent standard issued in its place.

Other traders

A low-turnover trader who does not comply with generally

accepted accounting practice must be consistent from

1 income year to the next in—

(@ their choice of valuing closing stock at cost, discounted
selling price, or replacement price; and

(b) their use of market selling value, if it is greater than
cost; and

(c) their use of acost-flow method of alocating costs under
section EB 7(1) to (5); and

(d) the extent to which they include indirect costs in the
cost of trading stock that they manufacture or produce;
and

(e) their method of calculating discounted selling price.

When changes allowed

A low-turnover trader to whom subsection (2) applies may make
changes in relation to the matters described in the subsection
if—

(@ thechangeisjustified by sound commercial reasonsand
for this purpose, the advancement, deferral, or reduc-
tion of anincometax liability isnot asound commercial
reason; or
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(b) the change is required by another provision in this
subpart.

Records

(49) A low-turnover trader who makes a change as described in
subsection (3) must keep sufficient details of the change, and
the reasons for the change, under section 22 of the Tax
Administration Act 1994.

Defined in this Act: closing stock, cost, generally accepted accounting practice,
income tax liability, income year, low-turnover trader, trading stock

Compare: 2004 No 35 s EB 22
Low value trading stock

EB 23 Valuing closing stock under $5,000
When this section applies
(1) This section applies when a person, including alow-turnover
trader,—
(& hasaturnover of $1,300,000 or lessin an income year;
and
(b) reasonably estimates that the value of their closing
stock for the income year is less than $5,000.

Closing value
(2) The person may usethe opening value of their trading stock as
the value of their closing stock for the income year.

Defined in this Act: closing stock, income year, low-turnover trader, trading stock,
turnover

Compare: 2004 No 35 sEB 23

Disposal of business assets

EB 24 Apportionment on disposal of business assets that
include trading stock

When this section applies

(1) This section applies when a person disposes of trading stock
together with other assets of abusinessto another person. This
section applies also if a person disposes of an interest in
trading stock together with other assets of a business or an
interest in those other assets.
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EC1
EC2
EC3
EC4
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Apportionment

The total amount received on disposal must be apportioned
between the trading stock and the other assets in a way that
reflects their respective market values.

Purchase price

The amount apportioned to the trading stock under subsection
(2) is treated as the price paid for it by the buyer.

Disposals of (trading stock) timber

For the purposes of this section, adisposal of timber istreated
aS_
(@ including the creation or grant of aright to take timber:
(b) including adisposal of land with standing timber except
to the extent to which the timber isany of thefollowing:
(i) trees that are ornamental or incidental, as evi-
denced by a certificate given under section 44C
of the Tax Administration Act 1994; or
(i)  timber subject to a forestry right, as defined in
section 2 of the Forestry Rights Registration Act
1983, registered under the Land Transfer Act
1952; or
(iii) timber subject to aprofit a prendre granted before
1 January 1984.

Transfers under settlement of relationship property
A disposal under this section includes atransfer under a settle-
ment of relationship property.

Defined in this Act: amount, business, dispose, financial arrangement, financial
arrangements rules, land, market value, registered bank, right to take timber, settle-
ment of relationship property, timber, trading stock

Compare: 2004 No 35 ss FB 4, FF 13(1)

Subpart EC—Valuation of livestock
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I ntroductory provisions
Application of this subpart
Vauation of livestock
Livestock valuation methods
Transfers of livestock within wholly-owned groups
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EC5

EC6
EC7
EC8
ECH
EC 10
EC 11
EC 12
EC 13

EC 14
EC 15
EC 16
EC 17
EC 18
EC 19
EC 20
EC21

EC 22
EC 23
EC 24

EC 25
EC 26

EC 27

EC 28
EC 29
EC 30
EC 31

EC 32
EC 33
EC 34
EC 35

EC 36

Transfer of livestock because of self-assessed adverse
event

Valuation of specified livestock
Application of sections EC 7 to EC 27
Valuation methods
Restrictions on use of herd scheme
Restrictions on use of national standard cost scheme
Restrictions on use of cost price method
Restrictions on making of elections
Interests in livestock
Changes in partnership interests

Herd scheme

Herd scheme

Determining national average market values
Vauation under herd scheme

Herd value ratio

Inaccurate herd value ratio

Chatham Idlands adjustment to herd value

Herd livestock disposed of before values determined
Herd livestock on death before values determined

National standard cost scheme
Nationa standard cost scheme
Determining national standard costs
Methods for determining costs using nationa standard
cost scheme

Other methods
Cost price, replacement price, or market value
Bailee' s treatment of livestock
Definitions
Some definitions
Valuation of non-specified livestock

Application of sections EC 29 to EC 31
Determining standard values

Closing value methods

Enhanced production

Valuation of high-priced livestock

Application of sections EC 33 to EC 37

Determining depreciation percentages

Generd rule

Livestock reaching nationa average market value and
livestock no longer used for breeding

Immature livestock and recently bought livestock
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EC 37

EC 38
EC 39
EC 40
EC 41
EC 42
EC 43
EC 44
EC 45
EC 46

EC 47
EC 48

EC1

D

)

EC 2

D
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Bailment

Valuation of bloodstock

Application of sections EC 39 to EC 48

First income year in breeding business

Later income years in breeding business

Reduction: bloodstock not previoudly used for breeding
in New Zealand

Reduction: bloodstock previoudly used for breeding in
New Zesland

Accident, birth deformity, or infertility

Other bloodstock

Residual value of bloodstock

Use of bloodstock for racing

Change of use of bloodstock in course of business
Replacement breeding stock

I ntroductory provisions

Application of this subpart
What this subpart does

This subpart sets out the rulesfor valuing livestock not used in
a dealing business.

Groups of livestock

For the purposes of this subpart, livestock is divided into—
(@  specified livestock:

(b)  non-specified livestock:

(c) high-priced livestock:

(d) bloodstock.

Defined in this Act: bloodstock, business, high-priced livestock, non-specified
livestock, specified livestock

Compare: 2004 No 35 sEC 1

Valuation of livestock
Valuation method

A person must determinethe value of their livestock at the end
of each income year by a method that is available under this
subpart for them to use.
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Use of value

(2) The vaue determined under subsection (1) iS—

(@ the closing value of the livestock for the income year
for the purposes of section CH 1 (Adjustment for closing
values of trading stock, livestock, and excepted finan-
cia arrangements); and

(b) the opening value of the livestock for the next income
year for the purposes of section DB 50 (Adjustment for
opening values of trading stock, livestock, and excepted
financial arrangements).

Defined in this Act: income year

Compare: 2004 No 35 sEC 2

EC 3 Livestock valuation methods
Soecified livestock

(1) The value of specified livestock is determined under sections
EC 6 to EC 27.

Non-specified livestock

(2) The value of non-specified livestock is determined under sec-
tions EC 28 to EC 31.

High-priced livestock

(3 The value of high-priced livestock is determined under sec-
tions EC 32 to EC 37.

Bloodstock
(4) The vaue of bloodstock is determined under sections EC 38 to
EC 48.

Defined in this Act: bloodstock, high-priced livestock, non-specified livestock,
specified livestock

Compare: 2004 No 35 sEC 3

EC 4 Transfers of livestock within wholly-owned groups
When this section applies

(1) Thissection appliesin an income year to livestock held by a
company that is part of a wholly-owned group of companies,
when—

(@ agroup company (company A) originally acquires and
holds the livestock; and
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©)

(b) from the time it is acquired to the end of the income
year, the livestock is held within the group by a com-
pany or companies that are resident in New Zealand,
and

(c) through transfers within the group, another group com-
pany (company B) holds the livestock at the end of the
income year; and

(d) company A and company B remain part of the group at
the end of the income year; and

(e) ether—

(i)  theincome years of company A and company B
end on the same date; or

(i) they end on different dates, and the Commis-
sioner has approved both dates as corresponding
to the end of a business cycle and as necessary to
avoid material distortion of net income that
would occur if the income years ended on the
same date.

Choice of treatment

Company B may choose to value the livestock at the cost of
the livestock to company A.

When company stops being part of group

If the companies stop being part of the same wholly-owned
group, company B is treated as disposing of and reacquiring
the livestock for its market value at the time. If the market
value of the livestock cannot be determined separately from
other property, its market value at the time company B
acquired it is treated as its value.

Defined in this Act: business, Commissioner, company, income year, net income,
resident in New Zealand, wholly-owned group of companies

Compare: 2004 No 35 sEC 5

EC 5 Transfer of livestock because of self-assessed adver se

)

632

event

When this section applies

This section applies to livestock that is donated, or supplied
for consideration with a value that is less than the market
value of the livestock, to a recipient—
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(@ for use in a farming or agricultural business that is
affected by a self-assessed adverse event; and

(b) by adonor or supplier who is not associated with the
recipient.

Treatment by donor or supplier

The donor or supplier must treat the livestock as having, on
the day of the transfer of the livestock,—

(@ novalue, if the livestock is donated to the recipient:
(b) thevalue of the consideration provided by the recipient.

Treatment by recipient

The recipient must treat the livestock as having, on the day of
the transfer of the livestock,—

(@ novalue, if the livestock is donated to the recipient:
(b) thevalue of the consideration provided by the recipient.
Defined in this Act: market value, self-assessed adverse event

Compare: 2004 No 35 s EC 5B

Valuation of specified livestock

EC 6 Application of sections EC 7 to EC 27

Sections EC 7 to EC 27 set out the rules for valuing specified
livestock.

Defined in this Act: specified livestock

Compare: 2004 No 35 sEC 6

EC 7 Valuation methods

D

Methods

The methods available for valuing specified livestock are—

(8 the herd scheme described in sections EC 14 to EC 21:

(b) the national standard cost scheme described in sections
EC 22 to EC 24:

(c) 1 of the cost price, replacement price, or market value
methods described in section EC 25:

(d) the method described in section EC 26.
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Person chooses

A person must choose which method to use, making their
election by using the method chosen in their return of income
for the income year.

Election continues

When a person chooses a valuation method, that method con-
tinues to apply in the following income years unless they
choose another method that is available to them.

Commissioner’s determination

If a person chooses a valuation method that is not available to
them and they later make no effective election, the Commis-
sioner must determine the method to be used. In doing so, the
Commissioner must consult the person.

Restrictions

Restrictions apply to the use of valuation methods, as
described in sections EC 8 to EC 10, and the making of elections,
as described in section EC 11.

Defined in this Act: Commissioner, cost price, herd scheme, income year, national
standard cost scheme, return of income, specified livestock

Compare: 2004 No 35 sEC 7

EC 8 Restrictions on use of herd scheme

)

e

634

Herd scheme: first restriction on use of other method

A valuation method other than the herd scheme is not avail-
able to a person, in an income year, for animals of aclass for
which they use the herd scheme if the animals remaining to be
valued under the herd scheme would be reduced to a number
smaller than the number of any animals of the class that the
person valued under the herd scheme at the end of the pre-
vious income year.

Herd scheme: second restriction on use of other method

A person who values livestock of a particular type under the
herd scheme must value al male breeding stock of that type
under the herd scheme in an income year if, in the income
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(4)

year, they also value any livestock of that type under the
national standard cost scheme or under the cost price method.

Defined in this Act: class, cost price, herd scheme, income year, national standard
cost scheme, type

Compare: 2004 No 35 sEC 8

Restrictions on use of national standard cost scheme

National standard cost scheme: first restriction on use of
scheme

The national standard cost scheme is not available to a person
to value specified livestock in an income year if they value
any specified livestock in the income year under the cost price
method.

National standard cost scheme: second restriction on use of
scheme

The national standard cost scheme is not available to a person
to value specified livestock if, in the income year before the
income year in which their election under section EC 7(2) is to
apply, they have valued specified livestock under the cost
price method, and have not given at least 2 income years
notice in the way described in section EC 11 to the Commis-
sioner of their election to value specified livestock under the
national standard cost scheme.

National standard cost scheme: third restriction on use of
scheme

The national standard cost scheme is not available to a person
to value atype of specified livestock in an income year if they
have made specified livestock available to another person
under a profit-sharing arrangement and, in the income year,
the other person, or another person has aso made livestock of
the type available under the profit-sharing arrangement,
values any livestock of the type under the cost price method.

National standard cost scheme: fourth restriction on use of
scheme

The national standard cost scheme is not available to a person
to value specified livestock in an income year if—
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(@ they have bailed the livestock to another person under a
long-term bailment not made under a profit-sharing
arrangement; or

(b) they haveleased the livestock to another person under a
long-term bailment not made under a profit-sharing
arrangement.

National standard cost scheme: fifth restriction on use of
scheme

The national standard cost scheme is not available to a person
to value specified livestock in an income year if a determina-
tion made under section EC 24 precludes the use of the national
standard cost scheme for the livestock.

Defined in this Act: Commissioner, cost price, income year, lease, long-term bail-
ment, national standard cost scheme, profit-sharing arrangement, specified live-
stock, type

Compare: 2004 No 35 sEC 9

EC 10 Restrictions on use of cost price method

D

e

©)
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Cost price method: first restriction on use of method

The cost price method is not available to a person to value
specified livestock in an income year if the person values
other specified livestock in the income year under the national
standard cost scheme.

Cost price method: second restriction on use of method

The cost price method is not available to a person to value
specified livestock if, in the income year before the income
year in which their election under section EC 7(2) is to apply,
they have valued specified livestock under the national stan-
dard cost scheme and have not given 2 incomeyears noticein
the way described in section EC 11 to the Commissioner of their
election to value specified livestock under the cost price
method.

Cost price method: third restriction on use of method

The cost price method is not available to a person to value
specified livestock in an income year if they have bailed or
leased their specified livestock to another person, unless the
livestock is bailed or leased under a profit-sharing
arrangement.
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Cost price method: fourth restriction on use of method

The cost price method is not available to a person to value

specified livestock in an income year if they have bailed or

leased their specified livestock to another person—

(& under along-term bailment; or

(b) under a short-term bailment made between associated
persons in which the consideration paid to the bailee is
not a fair market value.

Cost price method: fifth restriction on use of method

The cost price method is not available to a person to value a
type of specified livestock in an income year if they have
made specified livestock available to another person under a
profit-sharing arrangement and, in the income year, the other
person, or another person has also made livestock of the type
available under the profit- sharing arrangement, values any
livestock of the type under the national standard cost scheme.

Defined in this Act: associated person, Commissioner, cost price, income year,
lease, long-term bailment, national standard cost scheme, profit-sharing arrange-
ment, short-term bailment, specified livestock, type

Compare: 2004 No 35 s EC 10

EC 11 Restrictions on making of elections

D

@

Forms of notice

This section specifies the 2 forms of notice that a person must
give to the Commissioner and when each must be used. When
a person notifies the Commissioner of an election under this
section, the election isirrevocable in the first income year in
which it applies.

When notice in same year required

For the elections described in this subsection, a person must

give notice by the date of filing their return of income for the

income year in which the election is first to apply. The elec-

tions are—

(@ anéelection to value livestock of a particular type under
the herd scheme, as described in section EC 14; and

(b) an election to adopt a herd value ratio or the Chatham
Islands adjustment to the herd value ratio for livestock
of any type when the income year is the first income
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year in which the particular livestock is valued under
the herd scheme, as described in sections EC 17 to EC 19.

When 2 years notice required

For the elections described in this subsection, a person must
give notice by the date of filing their return of income for an
income year that is at least 2 income years before the income
year in which the election isfirst to apply. The elections are—

(@

(b)

(©

(d)

an election to stop valuing specified livestock of a parti-
cular type under the herd scheme, except when the
person continues to value some livestock of that type
under the herd scheme or when another valuation
method is available, as described in section EC 14(2); and
an election, after the herd scheme has been adopted, to
adopt a herd value ratio or recalculated herd value ratio
or the Chatham Islands adjustment for any livestock
type, as described in sections EC 17 to EC 19; and

an election to value specified livestock under the
national standard cost scheme when the person has, in
the income year before the application of the new elec-
tion, valued the same livestock under the cost price
method; and

an election to value specified livestock under the cost
price method when the person has, in the year before
the application of the new election, valued the same
livestock under the national standard cost scheme.

Information for notices of election
A notice of election must state—

@
(b)
(©)
(d)

the income year in which the election is first to apply;

and

the type, class, or other description of the applicable

livestock; and

the existing and proposed methods of valuing the appli-

cable livestock; and

for an election to use a herd value ratio or recalculated

herd value ratio under section EC 17,—

(i) the value assessed under section EC 17(4) of an
average animal of each applicable class of live-
stock; and

(i) the date on which the valuation of each animal
was made; and
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(iii) the name and address of the valuer.

Defined in this Act: class, Commissioner, cost price, herd scheme, herd vaue ratio,
income year, national standard cost scheme, notice, notify, return of income, speci-
fied livestock, type

Compare: 2004 No 35 sEC 11

EC 12 Interestsin livestock

D

@

©)

(4)

Joint election of valuation method

When specified livestock is owned jointly by 2 or more per-
sons, the owners must choose a valuation method. For the
election to be effective, it must be made jointly by al the
owners.

I neffective election

If there is no effective election, specified livestock owned

jointly is valued as follows:

(@ if the owners bail or lease the livestock to another
person during the income year, under the market value
method; or

(b) if the ownersenter into a profit-sharing arrangement for
the livestock, under the market value method; or

(c) in any other case, under the national standard cost
scheme.

Profit-sharing arrangements

If the method used in an income year to calculate the value of

livestock under a profit-sharing arrangement is the national

standard cost scheme or the cost price method, al the follow-

ing are treated as the single owner of the livestock:

(@ the person who owns the livestock; and

(b) the person who has the use of the livestock; and

(c) any other person who has made livestock of the same
type available to the person referred to in paragraph (b)
under a profit-sharing arrangement.

Partnerships interests

For the purpose of an election under this section, a person’s
interest in a partnership that owns livestock is treated sepa-
rately from any other interest that the person has in livestock.
Separate elections are required for the person’s partnership
interest and for their other livestock interests. The person is

639

10

15

20

25

30

35



Part E cl EC 12 Income Tax

not required to choose the same vauation method in both
Cases.

Defined in this Act: cost price, income year, lease, national standard cost scheme,
profit-sharing arrangement, specified livestock, type

Compare: 2004 No 35 s EC 12

EC 13 Changesin partnership interests

D

@

When this section applies

This section applies when—
(& apartnership owns specified livestock (the old partner -
ship); and
(b) a new partnership is formed (the new partnership);
and
(c) attheend of theincome year in which the new partner-
ship is formed, more than 50% of the property of the
new partnership is owned by persons who, during that
income year or in the previous income year,—
(i) owned al the property of the old partnership; and
(i)  derived incomein either income year from speci-
fied livestock of the same type as that owned by
the new partnership.

Valuation

Thevalue of specified livestock owned by the new partnership
must be taken into account in the way the old partnership
determines the value of livestock of the particular type at the
end of the income year in which the new partnership is
formed. If the old partnership has no specified livestock of the
type on hand at the end of the income year, the value is taken
into account as the old partnership would have determined it,
had it owned specified livestock of that type.

Defined in this Act: income, income year, specified livestock, type

Compare: 2004 No 35 s EC 13

Herd scheme

EC 14 Herd scheme

D

640

Election to use herd scheme

A person may choose to value specified livestock of any type
and class under the herd scheme.
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Election of other method

A person who has chosen to value livestock of a particular
type under the herd scheme may nevertheless value livestock
of that type by another method, subject to the restrictions
described in section EC 8.

Election to leave herd scheme

A person who wishes to stop valuing livestock of a particular
type under the herd scheme must give 2 income years notice
to the Commissioner in the way described in section EC 11.
However, notice is not required if the person values livestock
of that type by another method that is available for use in
conjunction with the herd scheme.

Defined in this Act: class, Commissioner, herd scheme, income year, notice, speci-
fied livestock, type

Compare: 2004 No 35 s EC 14

EC 15 Determining national average market values

D

e

Determined by Commissioner

The Commissioner must determine a national average mar -
ket value for an income year for each class of specified
livestock set out in schedule 17, column 2 (Types and classes of
livestock).

Application to income year

The value applies to the income year for which it is deter-
mined, whether the income year started before, on, or after the
date on which the determination is made.

Defined in this Act: class, Commissioner, income year, national average market
value, specified livestock

Compare: 2004 No 35 sEC 15

EC 16 Valuation under herd scheme

)

Closing value of herd livestock

The closing value of herd livestock in an income year is either
its herd value for the income year or, if a herd value ratio is
adopted, its herd value multiplied by its herd value ratio.
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©)

Opening value of herd livestock

The opening value of herd livestock in an income year is

determined under subsection (3) if a person—

(@ hasvaued the livestock under the herd scheme in the
previous income year; and

(b) hasthelivestock on hand at the start of the income year;
and

(c) has not chosen to value the livestock by a different
method for the income year.

Determining opening value

The opening value of herd livestock in an income year is
either its herd value for the income year or, if the person has
adopted a herd value ratio, its herd value for the income year
multiplied by its herd valueratio for the previousincome year.
This subsection overrides section DB 50(5) (Adjustment for
opening values of trading stock, livestock, and excepted finan-
cia arrangements).

Defined in this Act: herd livestock, herd scheme, herd value, herd value ratio,
income year

Compare: 2004 No 35 sEC 16

EC 17 Herd valueratio

)

@

©)

642

Adoption of herd value ratio

A herd valueratio is available for aperson to use in determin-
ing the value of specified livestock in the herd scheme. A
person may adopt a herd value ratio for herd livestock of a
particular type by giving noticein the way described in section
EC 11. A person may also adopt a recalculated ratio by giving
notice in the same way.

Chatham Islands livestock

Herd value ratios cal culated under subsection (5) do not apply to
livestock on the Chatham Islands. The Chatham Islands
adjustment to the herd value ratio is dealt with in section EC 19.

When herd value ratio applies

When a person adopts a herd value ratio for livestock of a
particular type, the ratio applies in the income year specified
in the notice and in later income years until—
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(4)

(®)

(@ theincome year in which it is superseded by a recalcu-
lation of the ratio; or

(b) the income year in which the person stops valuing,
under an election, livestock of that type under the herd
scheme; or

(c) theincome year following 2 consecutive income years
in which the person has not valued livestock of that type
under the herd scheme.

Assessment of average value

For the purpose of calculating a herd value ratio, a person
must obtain from arecognised livestock valuer an assessment
of the value of an average animal of that person in each
applicable class of livestock. The valueis determined as at the
30 April that is closest to the day on which the national
average market values are set.

Calculation of herd value ratio

The herd valueratio for livestock of aparticular typeis calcu-
lated by using the formula in subsection (6) and rounding the
result of the calculation to the nearest of the following figures:
09,10,11,1.2, 13

Formula

New (unanimous)

(6)

The formula is—

(1)

> (average value x number)
2 (herd value x number).

Definition of items in formula

In the formula,—

(8 ZXZisthetotal of theindividual calculationsfor all appli-
cable classes of livestock type valued under the herd
scheme:

(b) average value is the average value of an animal in a
class as described in subsection (4):

(c) number isthe number of all livestock of that class on
hand at the end of the income year, including livestock
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that are not in the herd scheme, but not including high-
priced livestock:
(d) herd value isthe herd value of livestock for a class.

Defined in this Act: class, herd livestock, herd scheme, herd value, herd value ratio,
high-priced livestock, income year, livestock on the Chatham Islands, national
average market value, notice, specified livestock, type

Compare: 2004 No 35 sEC 17

EC 18 Inaccurate herd valueratio

The Commissioner may require a person who is using an
inaccurate herd valueratio for atype of livestock in anincome
year to recalculate the herd value ratio. If the recalculation
differs from the existing ratio for the income year, the Com-
missioner may amend the assessment of income tax for the
income year and any later income year and may substitute the
recalculated herd value ratio for that previously applied by the
person.

Defined in this Act: assessment, Commissioner, herd value ratio, income tax,
income year, type

Compare: 2004 No 35 sEC 18

EC 19 Chatham Idands adjustment to herd value

D

e

Adjustment for herd livestock on Chatham Islands

A person may adopt an adjustment for herd livestock on the
Chatham Islands by giving notice in the way described in
section EC 11.

When adjustment applies

When a person adopts a Chatham | slands adjustment as a herd

valueratio, it applies as a herd value ratio to a particular type

of livestock on the Chatham Islands at the end of the income

year specified in the notice and in later income years until—

(& the income year in which the person stops valuing,
under an election, livestock of that type in the herd
scheme; or

(b)  the income year following 2 consecutive income years
in which the person has not valued livestock of that type
on the Chatham Islands under the herd scheme.
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©)

Setting adjustment
The Commissioner must set and may vary from time to time

the level of Chatham I slands adjustment to the herd valueratio
that applies in an income year.

Defined in this Act: Commissioner, herd livestock, herd scheme, herd value, herd
value ratio, income year, livestock on the Chatham Islands, notice, type

Compare: 2004 No 35 s EC 19

EC 20 Herd livestock disposed of before values determined

D

)

When this section applies

This section applies when, in an income year, a person—

(@ stops deriving income from specified livestock; and

(b) disposes of herd livestock before the 1 February that
precedes the determination of the national average mar-
ket values for the income year; and

(c) dgives notice to the Commissioner before that 1 Febru-
ary that they choose that this section applies to the
valuation of the herd livestock.

Value of herd livestock

The value of herd livestock that is disposed of is either the
herd value of the livestock for the previous income year or, if
the person has adopted a herd value ratio, the herd value
multiplied by the herd value ratio applying in the previous
income year.

Defined in this Act: Commissioner, herd livestock, herd value, herd value ratio,
income, income year, national average market value, notice, specified livestock

Compare: 2004 No 35 s EC 20

EC 21 Herd livestock on death before values determined

)

When this section applies

This section applies when—

(& aperson dies; and

(b) herd livestock owned by the person is disposed of
before the 1 February that precedes the determination of
the national average market values for the income year
in which the person dies; and

(c) theperson sreturn of incometo the date of deathisfiled
before the national average market values for the
income year are determined.
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)

Value of herd livestock

The value of herd livestock that is disposed of is either the
herd value of the livestock for the previous income year or, if
the person has adopted a herd value ratio, the herd value
multiplied by the ratio applying in the previous income year.

Defined in this Act: herd livestock, herd value, herd value ratio, income year,
national average market value, return of income

Compare: 2004 No 35 sEC 21

National standard cost scheme

EC 22 National standard cost scheme

D

)

Election to use national standard cost scheme
A person may choose to value specified livestock under the

national standard cost scheme, subject to the restrictions
described in section EC 9.

Closing value

The closing value of the livestock is the cost of the livestock
calculated under the determination made by the Commis-
sioner under section EC 24.

Defined in this Act: Commissioner, national standard cost scheme, specified
livestock

Compare: 2004 No 35 s EC 22

EC 23 Determining national standard costs

D

@

646

Determination of costs

The Commissioner must determine national standard costs for

each category of specified livestock in schedule 18 (Categories

of livestock for which national standard costs to be declared).

The determination must take into account, as applicable,—

(8 the average breeding, rearing, and growing costs for
animals in the category; and

(b) theaveragerearing and growing costsfor animalsin the
category.

Application to income year

The national standard costs apply to the income year for
which they are determined, whether the income year started
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before, on, or after the date on which the determination is
made.

Defined in this Act: Commissioner, income year, specified livestock
Compare: 2004 No 35 s EC 23

EC 24 Methods for determining costs using national standard

)

e

©)

cost scheme
Determination of methods for calculation of cost

The Commissioner must determine the methods for calcul at-
ing the cost of livestock listed in schedule 18, column 2 (Catego-
ries of livestock for which national standard costs to be
declared).

Average cost

For the purposes of subsection (1), the determination must
establish aprocess for finding an average cost to be applied to
all specified livestock valued under the national standard cost
scheme. The process must take into account—

(@ the number of homebred livestock that a person has on
hand at any time in an income year, applying to the
number the relevant national standard costs determined
under section EC 23:

(b) in addition to paragraph (a), the number in each category
of livestock listed in schedule 18, column 2 that a person
has on hand at any time in an income year, applying to
the number the relevant national standard costs deter-
mined under section EC 23:

(c) thenumber of livestock bought, applying to the number
the purchase costs associated with the livestock.

Content of determination

The matters that may be included in the determination are set
out in section 91AAD of the Tax Administration Act 1994.

Defined in this Act: Commissioner, income year, national standard cost scheme,
specified livestock

Compare: 2004 No 35 s EC 24
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Other methods

EC 25 Cost price, replacement price, or market value

D

)

Election

A person may choose to value specified livestock under the
cost price method, subject to the restrictions described in
section EC 10, or under the replacement price method, or under
the market value method.

Changing to cost price method

If a person chooses in an income year to change to the cost
price method from another valuation method, the opening
value of the affected livestock is the closing value of the
livestock at the end of the previous income year determined
under the method used in that previous income year.

Defined in this Act: cost price, income year, specified livestock

Compare: 2004 No 35 s EC 25

EC 26 Bailee' s treatment of livestock

D

2

©)

648

When this section applies

This section applies when, under a bailment, lease, or other
agreement,—
(8 aperson (person A) has the use of specified livestock;
and
(b) person A isrequired—
(i)  toreturn the livestock to the person who made it
available; or
(i) to pay the person full compensation for it.

Closing livestock numbers

Person A is treated as owning, and must take into account at
the end of an income year, the total number for all classes
calculated using the formula—

total livestock — bailed livestock.

Definition of items in formula

In the formula,—

(@ total livestock isal the livestock that person A has on
hand in a class at the end of the income year,
including—

(i)  thelivestock that they own; and
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4)

(i)  the livestock that they have the use of under the
bailment, lease, or other agreement:

(b) bailed livestock is all the livestock in a class that per-
son A has been given the use of under abailment, |ease,
or other agreement that remains in force at the end of
the income year.

Result of applying formula

If the result of applying the formulain subsection (2) iS positive,
person A is treated as the owner of any surplus livestock. If
the result is negative, person A must adjust the total number
described in subsection (2) by treating it as a negative number.
Defined in this Act: class, income year, lease, pay, specified livestock

Compare: 2004 No 35 s EC 26

Definitions

EC 27 Some definitions

In this subpart,—

long-term bailment is abailment or lease under which, at the
time a person delivers livestock, the person does not expect to
have the same livestock delivered back to them

short-term bailment is a bailment or lease under which,—

(@ a the time a person delivers livestock, the person
expects to have the same livestock delivered back to
them; and

(b) thebailee or lessee did not provide consideration to the
person for the delivery of the livestock; and

(c) theterm of the bailment or lease ends on or before the
end of the income year following the income year in
which the arrangement is made.

Defined in this Act: arrangement, income year, lease, long-term bailment, short-
term bailment

Compare: 2004 No 35 s EC 27
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Valuation of non-specified livestock

EC 28 Application of sections EC 29 to EC 31

Sections EC 29 to EC 31 set out the rules for valuing non-
specified livestock.

Defined in this Act: non-specified livestock
Compare: 2004 No 35 s EC 28

EC 29 Determining standard values

D

)

Determined by Commissioner

The Commissioner may determine a standard value for an
income year for atype or category of non-specified livestock.

Application to income year

A standard value applies to the income year for which it is
determined, whether the income year started before, on, or
after the date on which the standard value is determined.

Defined in this Act: Commissioner, income year, non-specified livestock, standard
value, type

Compare: 2004 No 35 s EC 29

EC 30 Closing value methods

A person may choose 1 of the following methods to value
non-specified livestock on hand at the end of an income year:
(8 itscost price:

(b) itsreplacement price:

(c) its market value:

(d) if the Commissioner agrees, its standard value.

Defined in this Act: Commissioner, cost price, income year, non-specified live-
stock, standard value

Compare: 2004 No 35 sEC 30

EC 31 Enhanced production

D

650

When this section applies

This section applies when a person who derives income from
non-specified livestock—
(@ enhances production in an income year by—
(i) starting, or restarting, to derive income from non-
specified livestock; or
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)

(i) bringing land into production, or substantially
increased production, for the purpose of deriving
income from non-specified livestock; or

(ilf) acquiring additional land for the purpose of
deriving income from non-specified livestock;
and

(b) asaresult, in an income year or over the following 3
income years, buys more non-specified livestock that is
not replacement livestock and that is valued at its stan-
dard value.

Closing value

The closing value of the livestock bought is,—

(@ for theincome year in which the livestock was bought,
its standard value plus two-thirds of the difference
between the cost price of the livestock and the standard
value:

(b) for the following income year, its standard value plus
one-third of the difference between the cost price of the
livestock and the standard value:

(c) for other income years, its standard value.

Defined in this Act: cost price, income, income year, non-specified livestock,
standard value

Compare: 2004 No 35 sEC 31

Valuation of high-priced livestock

EC 32 Application of sections EC 33 to EC 37

D

e

©)

Sections EC 33 to EC 37

Sections EC 33 to EC 37 set out the rules for valuing high-priced
livestock.

Person chooses valuation method

A person may choose to use either the straight-line method or
the diminishing value method to value high-priced livestock.

Diminishing value method

If the person chooses to use the diminishing value method,
they must give notice to the Commissioner that they are using
the method at the time of filing their return of income for the
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first income year in which the value of the high-priced live-
stock is determined under section EC 34. The person cannot
revoke their election to use the diminishing value method for
the livestock.

Defined in this Act: Commissioner, high-priced livestock, income year, notice,
return of income

Compare: 2004 No 35 s EC 32

EC 33 Determining depreciation percentages

D

2

©)

Determined by Commissioner

The Commissioner must determine a depreciation per cent-
age for an income year for each type, class, or category of
high-priced livestock.

Purpose

The percentage represents the average percentage decline in
the value of livestock of the type, class, or category.

Factors

The Commissioner must take into account—

(& the average cost of livestock of the type, class, or cate-
gory; and

(b) the estimated useful life of the livestock; and

(c) the average estimated residual market value of the
livestock.

Defined in this Act: class, Commissioner, depreciation percentage, estimated
residual market value, estimated useful life, high-priced livestock, income year,
type

Compare: 2004 No 35 s EC 33

EC 34 General rule

D

652

Value in income year of purchase and later income years

The closing value of high-priced livestock at the end of the
income year in which it is bought is its cost price minus the
reduction applying in the income year. In alater income year,
the value isits opening value minus the reduction applying in
the income year until the value reaches or falls below the
national average market value for the class to which the live-
stock belongs.
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©)

(4)

©)

Straight-line method

When a person has chosen to use the straight-line method, the
reduction is calculated using the formula—

cost price x depreciation percentage.

Diminishing value method

When a person has chosen to use the diminishing value

method, the reduction is calculated as follows:

(@ in the first income year in which the election applies,
the cost price multiplied by the diminishing value
equivalent of the depreciation percentage for the
income year:

(b) inlater income years, the opening value of the livestock
multiplied by the diminishing value equivalent of the
depreciation percentage for the income year.

Meaning of diminishing value equivalent

In this section, diminishing value equivalent, for adeprecia-

tion percentage, means the diminishing value depreciation

rate in schedule 12, column 1 (Old banded rates of depreciation)

to which the amount in column 2 equal to the depreciation

percentage is the straight-line equivalent. Two qualifications

are—

(@ if no amount in column 2 is equal to the depreciation
percentage, the amount closest to it is taken; and

(b) if 2 amountsin column 2 are equidistant from the depre-
ciation percentage, the depreciation percentage is
rounded down.

Exclusions
This section does not apply in the cases described in sections
EC 35 and EC 36.

Defined in this Act: amount, class, cost price, depreciation percentage, diminishing
value equivalent, high-priced livestock, income year, national average market value

Compare: 2004 No 35 sEC 34

EC 35 Livestock reaching national average market value and

D

livestock no longer used for breeding

Livestock at or less than national average market value
This section appliesto a person’ s high-priced livestock whose
value at the end of an income year is equal to or less than the
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©)

(4)

®)
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national average market value for the class to which the live-
stock belongs.

Livestock no longer used for breeding

This section also applies to high-priced livestock that, in an

income year, a person—

(8 doesnot expect to use for breeding for that or any later
income year; and

(b)  does not intend to dispose of to any other person to use
for breeding.

Closing value

The closing value of the high-priced livestock at the end of the

income year is determined as follows:

(@  when the person values any specified livestock of that
type under the herd scheme for the income year, the
value of the animal under the herd scheme; and

(b)  when the person values all specified livestock of that
typethat isolder than 1 year under the national standard
cost scheme or the cost price method, the national aver-
age market value for the income year of livestock of the
class to which the animal belongs; and

(c) when the person values all specified livestock of that
type that is older than 1 year under the market value
method or the replacement price method, the market
value or replacement price of the animal at the end of
the income year.

Valuation in later income years

In later income years, the animal that was high-priced live-
stock is treated as the person’s specified livestock and is
valued under the valuation method the person chooses for
specified livestock of the type to which the animal belongs.

Entry into herd scheme in later income years

This subsection appliesif, in alater income year (year A), the
person values any specified livestock of the same type as the
animal under the herd scheme and, in the next year, values the
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animal under the herd scheme. The animal is treated as if it
were valued under the herd scheme at the end of year A.

Defined in this Act: class, cost price, herd scheme, high-priced livestock, income
year, national average market value, national standard cost scheme, specified live-
stock, type, year

Compare: 2004 No 35 s EC 35

EC 36 Immature livestock and recently bought livestock
Immature livestock

(1) This section applies to high-priced livestock that is less than
1 year old at the end of the income year in which it is bought.

Recently bought livestock

(2) This section also applies to high-priced livestock that is
bought within 6 months of the end of an income year and,
during that time,—

(@ isnot used for insemination, in the case of male live-
stock; and

(b) isnot used for the collection of semen; and

(c) does not give birth; and

(d) does not have ova removed.

Closing value

(3 Theclosing value of the high-priced livestock at the end of the
income year is its cost price.
Defined in this Act: cost price, high-priced livestock, income year, year
Compare: 2004 No 35 s EC 36

EC 37 Bailment
In section EC 26, references to specified livestock include high-
priced livestock.

Defined in this Act: high-priced livestock, specified livestock
Compare: 2004 No 35 s EC 37

Valuation of bloodstock
EC 38 Application of sections EC 39 to EC 48
Sections EC 39 to EC 48 set out the rules for valuing bloodstock.
Defined in this Act: bloodstock

Compare: 2004 No 35 s EC 38
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EC 39 First income year in breeding business
Bloodstock to which this section applies

(1) This section applies to bloodstock that is 2 years of age or

older at the end of the first income year in which a person—

(@ usesthe bloodstock for breeding in their breeding busi-
ness, or

(b) formstheintention of using the bloodstock for breeding
in their breeding business; or

(c) buys the bloodstock, with the intention of using it for
breeding in their breeding business.

Soecial group of broodmares to which this section applies

(2) Thissection also appliesto abroodmare that is 2 years of age

or older at the end of aperson’sfirst income year after 1 April

2001 in which the person—

(@ first uses the broodmare for breeding in their breeding
business; or

(b) first forms the intention of using the broodmare for
breeding in their breeding business; or

(c) buys the broodmare, with the intention of using it for
breeding in their breeding business.

Closing value

(3 The closing vaue of the bloodstock at the end of the first
income year isits cost price minus the reduction applying in
that income year.

Determination of reduction

(49) Thereduction that appliesis determined under section EC 41, EC
42, EZ 5, or EZ 6 (which relate to bloodstock).

Defined in this Act: bloodstock, broodmare, business, cost price, income year, year
Compare: 2004 No 35 s EC 39

EC 40 Later income years in breeding business
What this section applies to

(1) This section applies to the income years that follow the first
income year described in section EC 39.
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(4)

Closing value

The closing value of the bloodstock isits opening value minus
the reduction applying in that income year.

Closing value not previously taken into account

If the person has not taken the closing value of the bloodstock
into account in the previous income year, the closing valueis
the cost price of the bloodstock minus the reduction applying
in the income year in which the person makes the calculation.

Determination of reduction

The reduction that appliesis determined under section EC 41, EC
42, EZ 5, or EZ 6 (Which relate to bloodstock).

Defined in this Act: bloodstock, cost price, income year
Compare: 2004 No 35 s EC 40

EC 41 Reduction: bloodstock not previously used for

D

@

©)

breeding in New Zealand
Bloodstock to which this section applies

This section applies to bloodstock that—
(@ was not used for breeding in New Zealand before
16 December 1991; and
(b) beforeaperson (person A) acquired it, was not used for
breeding in New Zealand by any other person, unless—
(i) the other person transferred the bloodstock to
person A under a matrimonial agreement to
which section FB 18 (Bloodstock) applies; or
(if)  the other person and person A were companiesin
the same wholly-owned group at the time person
A acquired the bloodstock from the other person.

Sallion

For the purposes of sections EC 39 and EC 40, the reduction
applying to the value of a stallion is 50% of the cost price of
the stallion unless person A chooses to value the stallion by
the reducing value method.

Sallion valued by reducing value method

When person A chooses to value the stallion by the reducing
value method, the reduction applying to the value of the
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(4)

©)

(6)

stallion is 75% of its cost price in the first income year and
75% of its opening value in each later income year. Person A
must give notice to the Commissioner of their election in their
return of income for the first income year.

Broodmare when first used on or after 1 April 2001
For the purposes of sections EC 39 and EC 40, the reduction
applying to the value of a broodmare to which section EC 39(2)
applies is calculated using the formula—
1.25 x cost price of broodmare
9 — age of broodmare.

Definition of item in formula

In the formula, age of broodmare is—

(@ 8yearsof age; or

(b) the actual age in years, if the broodmare is 7 years of
age or less at the end of the income year.

Relationship with section EZ 5

This section is overridden by section EZ 5 (Reduction: blood-
stock not previously used for breeding in New Zealand: pre-1
August 2006).

Defined in this Act: bloodstock, broodmare, Commissioner, company, cost price,
income year, matrimonial agreement, New Zealand, notice, return of income,
stallion, wholly-owned group, year

Compare: 2004 No 35 sEC 41

EC 42 Reduction: bloodstock previously used for breeding in

)

)

658

New Zealand
Sallion
For the purposes of sections EC 39 and EC 40, the reduction

applying to the value of a stallion to which section EC 41 does
not apply is 20% of its cost price.

Broodmare when first used on or after 1 April 2001

For the purposes of sections EC 39 and EC 40, the reduction
applying to the value of a broodmare to which section EC 39(2)
applies and section EC 41 does not apply is calculated using the
formula—
cost price of broodmare
9 — age of broodmare.
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©)

(4)

Definition of item in formula

In the formula, age of broodmare is—

(@ 8yearsof age; or

(b) theactual ageinyears, for abroodmarethat is7 years of
age or less at the end of the income year.

Relationship with section EZ 6

This section is overridden by section EZ 6 (Reduction: brood-
mare previously used for breeding in New Zealand: pre-1
August 2006).

Defined in this Act: bloodstock, broodmare, cost price, income year, stallion, year
Compare: 2004 No 35 s EC 42

EC 43 Accident, birth deformity, or infertility

D

e

3

When this section applies

This section applies when a person has bloodstock on hand at
the end of an income year whose market value is, because of
accident, birth deformity, or infertility, less than 50% of what
its market value would have been if the accident, birth
deformity, or infertility had not occurred.

Value
The person may value the bloodstock at its market value.

Later income years

If the person applies subsection (2), the closing value of the
bloodstock in later income years is its market value in the
applicable income year.

Defined in this Act: bloodstock, income year

Compare: 2004 No 35 s EC 43

EC 44 Other bloodstock

If sections EC 39 to EC 43 do not apply, the closing value of the
bloodstock is its cost price.

Defined in this Act: bloodstock, cost price
Compare: 2004 No 35 sEC 44
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EC 45 Residual value of bloodstock

If the closing value of any bloodstock would belessthan $1in
the absence of this section, the closing value is $1.

Defined in this Act: bloodstock
Compare: 2004 No 35 s EC 45

EC 46 Use of bloodstock for racing

)

)

©)

(4)

660

General treatment

If in an income year a bloodstock owner uses bloodstock for
racing, and they are in the business of breeding bloodstock for
sale, the use of the bloodstock for racing istreated asusein the
course of the business.

Bloodstock not used in business

If bloodstock used in an income year for racing is not actually
used in the course of a business of breeding bloodstock for
sale, the bloodstock owner may apply to the Commissioner to
have the use of the bloodstock treated other than under sub-
section (1).

Non-breeding bloodstock

If abloodstock owner expects that bloodstock will not be able
to be used for future breeding, the use in an income year of the
bloodstock for racing is not treated as use in the course of a
business of breeding bloodstock for sale. However, if the
bloodstock owner uses the bloodstock in the course of their
business of breeding bloodstock for sale, they may apply to
the Commissioner to have the use of the bloodstock treated as
use in the course of the business.

Application to Commissioner

The application must be made in writing with the supporting
information that the Commissioner requires within 1 month
after the day on which the bloodstock is first prepared for
racing by the bloodstock owner or the day on which it isfirst
raced by the bloodstock owner, whichever is earlier.

Defined in this Act: bloodstock, business, Commissioner, income year

Compare: 2004 No 35 s EC 46
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EC 47 Change of use of bloodstock in course of business

D

e

Use outside business

If a bloodstock owner who is in the business of breeding
bloodstock for sale starts to use bloodstock other than in the
course of the business, they are treated as having disposed of
the bloodstock. The disposal is treated as having occurred at
market value on the day on which they changed the use of the
bloodstock.

Use in business

If a bloodstock owner who is in the business of breeding
bloodstock for sale has been using bloodstock for other pur-
poses, and they start to use the bloodstock in the course of the
business, the bloodstock is treated as having been bought by
the bloodstock owner. The purchase is treated as having
occurred at market value on the day on which the bloodstock
owner changed the use of the bloodstock.

Defined in this Act: bloodstock, business

Compare: 2004 No 35 s EC 47

EC 48 Replacement breeding stock

D

When this section applies

This section applies when—
(@) abloodstock owner—

(i)  disposes of bloodstock (the breeding stock) that
they had previoudy used for breeding in the
course of a business of breeding bloodstock for
sale; and

(i)  buys replacement bloodstock (the replacement
breeding stock) within the time limits set out in
subsections (6) and (7); or

(b) abloodstock owner—

(i) receives a payment of insurance, indemnity, or
compensation for the loss or death of, or perma-
nent injury to, breeding stock that they had pre-
viously used for breeding in the course of abusi-
ness of breeding bloodstock for sale or that they
had bought for use in the business; and

(i)  buys replacement breeding stock within the time
limits set out in subsections (6) and (7).
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)

©)

(4)

©)

(6)

()
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Amount determined

The bloodstock owner may apply to the Commissioner to
determine the amount that the bloodstock owner has applied
in buying replacement breeding stock.

Maximum amount

The amount must not be more than the net gain calculated
using the formula—

gross proceeds — value of breeding stock.

Definition of items in formula

In the formula,—

(8 grossproceedsis—

(i)  the amount of the proceeds of disposing of the
breeding stock; or

(i)  the amount paid by way of insurance, indemnity,
or compensation for the breeding stock:

(b) value of breeding stock is the closing value of the
breeding stock in the income year before the breeding
stock was disposed of or was|ost or died or was perma-
nently injured.

Reduction in income

The bloodstock owner may reduce their income by the amount
determined under subsection (2). If they reduce their incomein
this way, they must also reduce the cost of the replacement
breeding stock by the same amount.

Time limit

Replacement breeding stock must be acquired within 6
months after the end of the income year in which the amount
determined under subsection (2) would otherwise be income or,

if the Commissioner approvesin acaseor in aclassof cases, a
longer period.

Delay in replacing breeding stock

In the case of lost, dead, or permanently injured breeding
stock, the Commissioner may extend the time limit under
subsection (6). However, valid commercia reasons must exist
for the delay in replacing the breeding stock and the replace-
ment breeding stock must have been acquired before the end
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of the second income year following theincome year in which
the loss, death, or permanent injury occurred.

Application to Commissioner

An application under subsection (2) must be made in writing
within the relevant time limits described in subsections (6) and
(7). The application must relate only to replacement breeding
stock bought before the application is made.

Defined in this Act: amount, bloodstock, business, Commissioner, income, income
year, pay

Compare: 2004 No 35 s EC 48

Subpart ED—Valuation of excepted financial
arrangements
Contents

ED 1 Vauation of excepted financia arrangements
ED 2 Transfers of certain excepted financia arrangements

within wholly-owned groups

ED 1 Valuation of excepted financial arrangements

)

e

©)

Valuation methods for excepted financial arrangements

A person who has revenue account property that is an
excepted financial arrangement must determine the value of
the arrangement at the end of each income year at cost.

Valuation method for right to acquire share under share-
lending arrangement

Despite subsection (1), ashare supplier’ s share-lending right has
the value at the end of each income year that is equal to the
amount described in subsection (4).

Valuation method for share acquired by share supplier
under share-lending arrangement

Degpite subsection (1), the origina share or an identical share
acquired by a share supplier from a share user under a share-
lending arrangement has the value at the end of each income
year that is equal to the amount described in subsection (4).
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(4)

®)

(6)

(1)

664

Amount

For subsections (2) and (3), the amount isthe value of the original
share at cost, determined by applying this section to the share
immediately before the share supplier’s disposal of the share
under the relevant share-lending arrangement.

Cost-flow methods

The person must use 1 of the following cost-flow methods to
allocate costs:

(@ thefirst-in first-out cost method; or

(b) the weighted average cost method.

Persons complying with generally accepted accounting
practice

A person who complies with generally accepted accounting
practice must comply with the consistency and disclosure
requirements of Financial Reporting Standard No 1 (Disclo-
sure of Accounting Policies) approved under the Financial
Reporting Act 1993 or an equivalent standard issued in its
place.

Other persons

A person who does not comply with generally accepted

accounting practice—

(@ must be consistent from 1 income year to the next in
their choice of 1 of the cost-flow methods described in
subsection (5); and

(b) may change their cost-flow method if—

(i) thechangeisjustified by sound commercial rea-
sons and for this purpose, the advancement,
deferral, or reduction of anincometax liability is
not a sound commercial reason; or

(i)  the change is required by another provision in
this subpart; and

(c) must keep sufficient details of any such change, and the
reasons for it, under section 22 of the Tax Administra-
tion Act 1994.
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(8)

9)

Worthless arrangements

If an excepted financial arrangement has no present or likely
future market value and has been written off as worthless, its
closing value is zero.

Use of value

The value determined under this section is—

(@ theclosing value of the excepted financial arrangement
for the purposes of section CH 1 (Adjustment for closing
values of trading stock, livestock, and excepted finan-
cial arrangements); and

(b) theopening value of the excepted financial arrangement
for the next income year for the purposes of section DB 50
(Adjustment for opening values of trading stock, live-
stock, and excepted financial arrangements).

Defined in this Act: excepted financial arrangement, generally accepted accounting
practice, identical share, income tax liability, income year, original share, revenue
account property, share-lending arrangement, share-lending right, share supplier,
share user

Compare: 2004 No35sED 1

ED 2 Transfers of certain excepted financial arrangements

D

e

within wholly-owned groups
When this section applies

This section applies when—

(& a company that is part of a wholly-owned group of
companies (company A) transfers to another company
in the same group (company B) an excepted financial
arrangement that is revenue account property of com-
pany A; and

(b) thetransfer of the excepted financial arrangement is not
made under a share-lending arrangement; and

(c) both companiesareresidentin New Zealand on the date
of the transfer; and

(d) the market value of the excepted financial arrangement
on the date of the transfer is less than its cost to com-
pany A.

Transfer at cost

The consideration for the transfer is treated as being equal to
the cost of the excepted financial arrangement to company A.
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©)

(4)

EE1

EE 2
EE 3
EE 4
EES

EE 6
EE 7
EE 8

EE 9
EE 10
EE 11

EE 12

EE 13
EE 14

EE 15
EE 16

666

Company stops being part of group

If company B stops being part of the wholly-owned group, the
company is treated as disposing of and reacquiring the
excepted financial arrangement at its market value at the time
the company stops being part of the group.

Not dividend
A transfer of an excepted financial arrangement to which this
section applies does not give rise to a dividend.

Defined in this Act: company, dividend, excepted financial arrangement, resident in
New Zealand, revenue account property, wholly-owned group of companies

Compare: 2004 No 35 sED 2

Subpart EE—Depreciation
Contents

I ntroductory provision
What this subpart does

Meaning of own
Nature of ownership of item
Ownership of goods subject to reservation of title
Ownership of lessee’s improvements:. lessee
Ownership of lessee's improvements: other person
Meaning of depreciable property
What is depreciable property?
What is not depreciable property?
Election that property not be depreciable
How amounts of depreciation loss and depreciation

recovery income are calculated

Description of elements of calculation

Calculation rule: item temporarily not available
Calculation rule: income year in which item disposed of

Methods
Depreciation methods
Amount of depreciation loss under diminishing value
method or straight-line method
Application of sections EE 14 to EE 19
Diminishing value or straight-line method: calculating
amount of depreciation loss

Amount of adjusted tax value
Amount resulting from standard calculation
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EE 17

EE 18

EE 19

EE 20
EE 21
EE 22
EE 23
EE 24

Amount resulting from petroleum-related depreciable
property calculation
Cost: change from diminishing value to straight-line
method
Cost: fixed life intangible property

Amount of depreciation loss under pool method
Application of sections EE 21 to EE 24
Pool method: calculating amount of depreciation loss
Cases affecting pool
Combined pools
Property ceasing to qualify for pool

EE 24B Depreciation loss for plant variety rights application

EE 25
EE 26
EE 27
EE 28
EE 29
EE 30
EE 31

EE 32
EE 33

EE 37
EE 38

EE 39
EE 40
EE 41

EE 42

EE 43

EE 44

granted in 2005-06 or later income year

Depreciation rates

Setting of economic depreciation rate

Economic rate for certain depreciable property
Economic rate for buildings

Economic rate for certain aircraft and motor vehicles
Economic rate for plant, equipment, or building, with
high residua vaue

Annual rate for item acquired in person’s 1995-96 or
later income year

Election in relation to certain depreciable property
acquired on or after 1 April 2005

Annual rate for fixed life intangible property

Annud rate for patent granted in 2005-06 or later
income year

Specid rate or provisona rate

Using economic rate or provisional rate instead of spe-
cial rate

I mprovements, items of low value, or items no longer
used
Improvements
Items of low value
Items no longer used

Transfers of depreciable property: associated persons
and certain amalgamations

Transfer of depreciable property on or after 24 Septem-
ber 1997
Transfer of depreciable property on certain amalgama-
tions on or after 14 May 2002
Transfer of radiocommunications licence right on or
after 24 September 1997
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EE 45

EE 46
EE 47
EE 48
EE 49
EE 50
EE 51

EE 52

EE 53

EE 54

Transfer of depreciable intangible property on or after
1 July 1997

Disposals and similar events
Application of sections EE 50 to EE 54
Consideration for purposes of section EE 46
Items for purposes of section EE 46
Events for purposes of section EE 46
Effect of disposa or event
Amount of depreciation recovery income when item
partly used for business
Amount of depreciation loss when item partly used to
produce income
Amount of depreciation recovery income when lost or
stolen items recovered
Amount of depreciation recovery income when compen-
sation received

EE 54B  Unused geothermal well brought into use

EE 55

EE 56
EE 57
EE 58

EE 59
EE 60

EE 61

EE 62
EE 63
EE 64
EE 65
EE 66
EE 67
EE 68
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I nterpretation provisions

Cost: GST

Adjusted tax value
Meaning of adjusted tax value
Formula

Base value in section EE 57 when none of sections
EE 59, EE 60, and EZ 23(1) applies
Base value in section EE 57 when no previous deduction
Base value in section EE 57 when property is petroleum-
related depreciable property
Total deductions in section EE 57
Definitions
Meaning of annual rate
Meaning of depreciable intangible property
Meaning of estimated useful life
Meaning of excluded depreciable property
Meaning of maximum pooling value
Meaning of poolable property
Other definitions
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I ntroductory provision

EE 1 What this subpart does

D

e

©)

4)

Quantifying amounts of depreciation loss and depreciation
recovery income

This subpart—

(@ quantifies the amount of depreciation loss for which a
person is alowed a deduction if the provisions of Part D
(Deductions) are met; and

(b) quantifies the amount of depreciation recovery income
that is income under Part € (Income).

When amount of depreciation loss arises

A person has an amount of depreciation loss for an item for

an income year if—

(@ the person owns an item of property, as described in
sections EE 2 to EE 5; and

(b) theitemisdepreciable property, as described in sections
EE 6 to EE 8; and

(c) theitemisused, or isavailablefor use, by the personin
the income year; and

(d) the amount of depreciation loss is calculated for the
person, the item, and the income year under sections EE 9
to EE 11.

When amount of depreciation recovery income arises

A person has an amount of depr eciation recovery incomefor

an item for an income year if—

(@ the person owns an item of property, as described in
sections EE 2 to EE 5; and

(b) theitemisdepreciable property, as described in sections
EE 6 to EE 8; and

(c) theitemisdisposed of or an event of akind describedin
section EE 40 occurs, and

(d) the amount of depreciation recovery income is calcu-
lated for the person, theitem, and theincome year under
any of sections EE 22(5), EE 40((4)5), EE 50(1), EE 51(2),
EE 53(3), and EE 54(3).

Amounts of loss incurred and income derived
To avoid doubt,—
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©)

(6)

(@ an amount of depreciation loss is treated as being
incurred in the income year for which it is calculated;
and

(b) anamount of depreciation recovery incomeistreated as
being derived in the income year for which it is
calculated.

Allocation of deduction for depreciation loss

A person who in an income year uses an item for research or

development or for market development that gives rise to a

deduction allocated under section EJ 22 (Deductions for market

development: product of research, development), and as a

result has an amount of depreciation loss for the item for the

income year, may choose to allocate all or part of the deduc-

tion for the depreciation loss—

(@ toanincome year after the income year for which the
person has the depreciation loss; and

(b) in the way required by section EJ 23 (Allocation of
deductions for research, development, and resulting
market development).

Partial income-producing use

Subpart DE (Motor vehicle expenditure) and section EE 52 con-
tain rulesfor cal culating the amount of deduction available for
depreciation loss in circumstances in which an item of prop-
erty is only partly used or available for use in a way that
satisfies the general permission.

Defined in this Act: amount, deduction, depreciable property, depreciation 10ss,

depreciation recovery income, development, dispose, general permission, income,
income year, own, property, research

Compare: 2004 No 35 sEE 1

Meaning of own

EE 2 Nature of ownership of item

D

670

Kinds of ownership

Own, for the ownership of depreciable property,—

(@ meanslega or equitable ownership; and

(b) includes ownership of the kinds described in sections
EE 3 to EE 5.
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)

EE 3

D

@

©)

Shared ownership

When more than 1 person owns an item of depreciable prop-
erty, own means the interest that the person has in the item.
Defined in this Act: depreciable property, own

Compare: 2004 No 35 sEE 2

Owner ship of goods subject to reservation of title
When this section applies

This section applies when—

(@ aperson (the buyer) enters into an unconditional con-
tract to buy an item of depreciable property; and

(b) the contract is not a hire purchase agreement and the
item is not a hire purchase asset that is the subject of a
hire purchase agreement; and

(c) the contract is subject to the Sale of Goods Act 1908;
and

(d) titletotheitem does not pass until the purchase priceis
paid in full; and

(e) the buyer takes possession of the item before title to it
passes.

Buyer treated as owner

The buyer is treated as owning, and the seller is treated as not
owning, the item from the later of the following times:

(8 thetimeat which the buyer entersinto the contract; and
(b) thetimeat which the buyer takes possession of theitem.

Buyer ceases to be treated as owner

Subsection (2) ceases to apply when 1 of the following occurs:
(&) title to the item passes to the buyer; or
(b) the seller repossesses the item.

Defined in this Act: depreciable property, hire purchase agreement, hire purchase
asset, own

Compare: 2004 No 35 s EE 3

EE 4 Ownership of lessee’s improvements:. lessee

D

When this section applies

This section applies when—
(@ alessee of land incurs expenditure during the period
during which the land is leased to the lessee in erecting
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@

(b)

a fixture on the land or making an improvement to the
land; and
the lessor owns the fixture or improvement.

Owner ship of fixture or improvement

The following apply to the ownership of the fixture or
improvement:

@

(b)

in the period during which the land is leased to the

lessee,—

(i) the lessee is treated as owning the fixture or
improvement; and

(if)  the lessor is treated as not owning the fixture or
improvement; and

(iii) aperson to whom the lessor disposes of the land
during the period is treated as not owning the
fixture or improvement; and

after the period during which the land is leased to the

lessee—

(i) thelessor is treated as not owning the fixture or
improvement, unless the lessor incurs a cost
relating to it at the end of the period; and

(i) aperson to whom the lessor disposes of the land
during the period is treated as not owning the
fixture or improvement.

Defined in this Act: improvement, lessee, lessor, own
Compare: 2004 No 35 sEE 4

EE 5 Ownership of lessee’s improvements: other person
When this section applies: first case
This section applies when—

D

672

@

(b)
(©)
(d)

a lessee of land incurs expenditure during the term of
the lease in erecting a fixture on the land or making an
improvement to the land; and

the lessee has been allowed a deduction for an amount
of depreciation loss for the fixture or improvement; and
the lessee disposes of their interest in the lease to
another person; and

the other person pays the lessee for the fixture or
improvement.
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©)

EE 6

D

)

©)

When this section applies. second case

This section aso applies when—

(@ alessee of land has been alowed a deduction for an
amount of depreciation loss for afixture on the land, or
an improvement to the land, that a previous lessee
erected or made; and

(b) the lessee disposes of their interest in the lease to
another person; and

(c) the other person pays the lessee for the fixture or
improvement.

Other person treated as owner
The other person is treated as owning the fixture or improve-
ment from the time at which they pay the lessee for it.

Defined in this Act: amount, deduction, depreciation loss, dispose, improvement,
lease, lessee, own, pay, term of the lease

Compare: 2004 No 35 sEE 5
Meaning of depreciable property

What is depreciable property?

Description

Depreciable property is property that, in normal circum-

stances, might reasonably be expected to decline in value

while it is used or available for use—

(@ in deriving assessable income; or

(b) in carrying on a business for the purpose of deriving
assessable income.

Subsections (2) (and (3)) to (4) expand on this subsection.

Property: tangible

An item of tangible property is depreciable property if—
(@ it isdescribed by subsection (1); and

(b) it isnot described by section EE 7.

Property: intangible

An item of intangible property is depreciable property if—

(& it is within the definition of depreciable intangible
property; and

(b) it isdescribed by subsection (1); and
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(c) itisnot described by section EE 7.

New (unanimous)

(4)

Property: geothermal wells

For the purposes of this subpart, a person who owns ageother-
mal well is, for the geothermal energy proving period, treated
as acquiring the well as property that declinesin value and is
to be available for use in carrying on a business for the
purpose of deriving assessable income.

|

Defined in this Act: acquire, assessable income, business, depreciable intangible
property, depreciable property, geothermal energy proving period, geothermal well,
property

Compare: 2004 No 35 s EE 6

EE 7 What is not depreciable property?

674

The following property is not depreciable property:

(@ land, although buildings, fixtures, and the improve-
ments listed in schedule 13 (Depreciable land improve-
ments) are depreciable property if they are described by
section EE 6(1):

(b) trading stock:

() livestock to which subpart EB (\/aluation of trading stock
(including dealer’s livestock)) applies:

(d) financia arrangements:

(e) excepted financial arrangements:

(f)  property that will not decline in value, as far as its
owner is concerned, because, when they dispose of it,
they have aright to be compensated for any decline in
its value:

(g) property that its owner chooses, under section EE 8, tO
treat as not depreciable:

(h)  property that its owner chooses, under section EE 40, tO
deal with under that section:

(i) property for whose cost a person other than the prop-
erty’s owner is allowed a deduction:

()  property for whose cost aperson is allowed a deduction
under a provision of this Act outside this subpart or
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EE 8

D

)

©)

(4)

under a provision of an earlier Act, except for an asset
to which section DU 6(4) (Depreciation) applies.

Defined in this Act: deduction, depreciable property, dispose, excepted financial
arrangement, financial arrangement, own, property, trading stock

Compare: 2004 No 35 sEgE 7

Election that property not be depreciable
Item acquired

A person may choose that an item of property they acquire not
be depreciable property even though, in the absence of the
election, it would be depreciable property.

Item changing use

A person may choose that an item of property they own ceases

to be depreciable property if—

(@ theuse of the item changes; and

(b) before the use changes, the person was denied a deduc-
tion for an amount of depreciation loss for the item; and

(c) after the use changes, in the absence of the election, the
person would have been allowed a deduction for an
amount of depreciation loss for the item.

Retrospective election

A person who has deducted none of the amounts of deprecia-
tion loss for which they were allowed a deduction for an item
of property, in the income year in which they acquired it and
in each later year, may retrospectively choose that the item not
be depreciable property.

How elections made

An election under this section is made as follows:

(8 aperson makesan election under subsection (1) by giving
the Commissioner notice of it in their return of income
for the income year in which they acquire the item; and

(b) aperson makesan election under subsection (2) by giving
the Commissioner notice of it in their return of income
for the income year in which the item’'s use changes;
and

(c) aperson makesan election under subsection (3) by giving
the Commissioner notice of it in their return of income
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©)

(6)

for any income year after they acquire the item, includ-
ing an income year after they dispose of the item.

Effect of election

An election under this section has effect for the person for—
(@ theincome year for which they make the election; and
(b) all later income years until—

(i) theitemisdisposed of, although this reference to
disposal does not include the disposal of an item
of intangible property as part of an arrangement
to replace it with an item of the same kind; or

(i)  an event described in section EE 49 occurs involv-
ing the item.

Retrospective effect of election

An election made under subsection (3) also has retrospective

effect for the person for—

(8 theincomeyear in which they acquire the property; and

(b) alinterveningincomeyearsuntil the year in which they
make the election.

Defined in this Act: acquire, amount, Commissioner, deduction, depreciable prop-
erty, depreciation loss, dispose, income year, notice, property, return of income

Compare: 2004 No 35 sEE 8

How amounts of depreciation loss and depreciation
recovery income are calculated

EE 9 Description of elements of calculation

D

)

676

Depreciation methods

Sections EE 12 to EE 24 deal with the methods of calculating an

amount of depreciation loss. The methods are—

(@ the straight-line method, which is dealt with in sections
EE 13 to EE 19; and

(b)  the diminishing value method, which is also dealt with
in sections EE 13 to EE 19; and

(c) the pool method, which is dealt with in sections EE 20 to
EE 24.

Depreciation rates

Sections EE 25 to EE 38 deal with the rates of depreciation. The
rates are—
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©)

4)

(®)

(6)

(1)

(@ the economic rate, which is dealt with in section EE 25;
and

(b) the annual rate, which is dealt with in sections EE 30, EE
32, and EE 3(6)3; and

(c) aspecia rate or a provisiona rate, both of which are
dealt with in sections EE 37 and EE 38.

Improvements, low value items, and items no longer used

Sections EE 39 to EE 41 deal with the cases of—

(& an improvement made to an item of depreciable prop-
erty; and

(b) anitem of depreciable property that is of low value; and

(c) anitem of depreciable property that is no longer used.

Transfers

Sections EE 42 to EE 45 deal with the transfer of items of depre-
ciable property in certain amalgamations and between associ-
ated persons.

Disposals and similar events

Sections EE 46 to EE 54 deal with disposals of property and
events that involve property and are similar to disposal.

Interpretation provisions

Sections EE 55 to EE 68 deal with the following interpretation

matters:

(&) section EE 55 deals with the effect of goods and services
tax (GST) on cost; and

(b)  sections EE 56 to EE 61 deal with the meaning of adjusted
tax value; and

(c) sections EE 62 to EE 68 contain definitions.

Relationship with sections EZ 10 to EZ 29
Sections EZ 10 to EZ 29 (which relate to depreciation) deal with
items acquired in periods before 24 September 1997.

Defined in this Act: adjusted tax value, amount, annual rate, associated person,
depreciable property, depreciation loss, depreciation method, diminishing value
method, dispose, economic rate, GST, improvement, pool method, property, provi-
sional rate, special rate, straight-line method

Compare: 2004 No 35 sEE 9
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EE 10 Calculation rule: item temporarily not available

An item of depreciable property is treated as being available
for use while subject temporarily to repair or inspection, if it
was used or available for use immediately before going for
repair or inspection.

Defined in this Act: depreciable property

Compare: 2004 No 35 s EE 10

EE 11 Calculation rule: income year in which item

D

e

©)

4)

©)

678

disposed of
Generally no amount of depreciation loss
A person does not have an amount of depreciation loss for an

item of depreciable property for theincomeyear in which they
dispose of it.

Exclusion: building or petroleum-related depreciable
property

A person has an amount of depreciation loss for an item of
depreciable property for the income year in which they dis-
pose of it, if it is—

(& abuilding; or

(b) anitem of petroleum-related depreciable property.

Exclusion: empty pool

A person has the amount of depreciation |oss cal culated under
section EE 22(4)(a) for an income year for a disposal to which
the subsection applies.

Exclusion: consideration less than adjusted tax value

A person has the amount of depreciation loss cal culated under
section EE 50(2) for a disposal or event to which the subsection

applies.

Exclusion: item partly used for business

A person has the amount of depreciation |oss cal culated under
section EE 52(6) for a disposal or event to which the subsection

applies.
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New (unanimous)

(6)

Exclusion: recent acquisition of item partly used for
business

A person has the amount of depreciation |oss calculated under
section EE 52(9) for a disposal or event to which the subsection

applies.
|

Defined in this Act: adjusted tax value, amount, business, depreciable property,
depreciation loss, dispose, income year, petroleum-related depreciable property

Compare: 2004 No 35 s EE 11

Methods

EE 12 Depreciation methods

Meaning of depreciation method

Struck out (unanimous)

D

1
Depreciation method means a method that a person may use
to calculate an amount of depreciation loss, and includes arate
determined by the Commissioner under section 91AAF,

91AAG, or 91AAL of the Tax Administration Act 1994.
[

New (unanimous)

D

|

Depreciation method means—

(8 amethod that a person may use to calculate an amount
of depreciation loss:

(b) arate determined by the Commissioner under section
91AAF or 91AAG of the Tax Administration Act 1994:

(c) amaximum pooling value determined by the Commis-
sioner under section 91AAL of that Act.

e

Methods described

The depreciation methods are—
(@ the diminishing value method, which—
(i)  may be used for any item of depreciable property
except one referred to in subparagraph (ii) or (iii); and
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©)

(4)

©)

(6)

680

(i)  must not be used for an item of fixed life intangi-
ble property; and
(iii) must not be used for an item of property in the
circumstances described in section EZ 10 (Pool
method for items accounted for by globo method
for 1992-93 income year):
(b) the straight-line method, which—
(i)  may beused for any item of depreciable property;
and
(i)  must be used for an item of fixed life intangible
property:
(c) the pool method, which—
(i) may be used for any item of poolable property
except one referred to in subparagraph (ii); and
(i)  must not be used for an item of fixed life intangi-
ble property; and
(iii) must be used for an item of property in the cir-
cumstances described in section EZ 10.

Person chooses

A person chooses which of the depreciation methods they will
use for each item of depreciable property they own.

How person chooses

The person chooses the method by using the chosen method
for the item in their return of income for the income year for
which they make the election.

Diminishing value or straight-line method fixed for income
year

If the person chooses the diminishing value method or the
straight-line method, they must use the method for the item
and the income year and must not change the election for the
income year.

Pool method fixed for income year and later income years
If the person chooses the pool method, they must use the
method for the item and the income year and must not change
the election for—

(8 theincome year; or
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(b) alater income year in which the item is still poolable

property that they own.
Defined in this Act: amount, depreciable property, depreciation loss, depreciation
method, diminishing value method, fixed life intangible property, income year,

own, pool method, poolable property, property, return of income, straight-line
method

Compare: 2004 No 35 s EE 12

Amount of depreciation loss under diminishing value

method or straight-line method

EE 13 Application of sections EE 14 to EE 19

Sections EE 14 to EE 19 apply to the calculation of the amount of
depreciation loss that a person using the diminishing value
method or the straight-line method has.

Defined in this Act: amount, depreciation loss, diminishing value method, straight-
line method

Compare: 2004 No 35 s EE 13

EE 14 Diminishing value or straight-line method: calculating

D

@

amount of depreciation loss
Most depreciable property
The amount of depreciation loss that the person has for an

income year for an item of depreciable property isthe lesser of
the amounts dealt with in sections EE 15 and EE 16.

Exclusion: petroleum-related depreciable property

The amount of depreciation loss that the person has for an
income year for an item of petroleum-related depreciable
property isthe lesser of the amounts dealt with in sections EE 15
and EE 17.

Defined in this Act: amount, depreciable property, depreciation loss, income year,
petroleum-related depreciable property

Compare: 2004 No 35 sEE 14

EE 15 Amount of adjusted tax value

For the purposes of the comparison of amounts required by
section EE 14(1) and (2), the amount dealt with in this section is
the item’s adjusted tax value at the end of the income year
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before the deduction of an amount of depreciation loss for the
item for the income year.

Defined in this Act: adjusted tax value, amount, deduction, depreciation |oss,
income year

Compare: 2004 No 35 s EE 15

EE 16 Amount resulting from standard calculation

D

)

©)

(4)

Amount

For the purposes of the comparison of amounts required by
section EE 14(1), the amount dealt with in this section is calcu-
lated using the formula—

months

annual rate x value or cost x 1

Definition of items in formula
The items in the formula are defined in subsections (3) to (5).

Annual rate

Annual rate is the annua rate that, in the income year,
appliesto theitem of depreciable property under the deprecia-
tion method that the person usesfor theitem. It isexpressed as
adecimal.

Value or cost

Value or cost is—

(@  when the person uses the diminishing value method, the
item’s adjusted tax value at the end of the income year
before the deduction of an amount of depreciation loss
for the item for the income year:

Struck out (unanimous)

1
(b) when the person uses the straight-line method, the
item’'s cost to the person, excluding expenditure for
which the person is allowed a deduction under a provi-
sion of this Act outside this subpart; variations to cost

are in sections EE 18 and EE 19.
[ |
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New (unanimous)

|
(b)  when the person uses the straight-line method,—

(i) for apatent or plant variety rights in relation to
which the person has been alowed a deduction
for an amount of depreciation loss for the rele-
vant application, the item’s adjusted tax value at
the start of the month in which the person
acquires it:

(i) for other items, its cost to the person excluding
expenditure for which the person is alowed a
deduction under a provision of this Act outside
this subpart:

(c) for the purposes of paragraph (b), variationsto cost arein

sections EE 18 and EE 19.

©)

(6)

Months: income year of normal length or shorter

Months, for a person whose income year contains 365 days or
fewer, or 366 days or fewer in aleap year, isthe lesser of the
following:
@ 12; and
(b) the number of whole or part calendar months in the
income year in which—
(i)  the person owns the item; and
(i)  theperson usestheitem or hasit availablefor use
for any purpose.

Months: income year of longer than normal length

Months, for a person whose income year contains more than

365 days, or more than 366 daysin aleap year, is the number

of whole or part months in the income year in which—

(@ the person owns the item; and

(b) the person uses the item or has it available for use for
any purpose.
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New (unanimous)

(1)

Months: patent applications

For the purposes of subsections (5) and (6), for a patent applica-
tion, months refers to whole caendar months and whole
months, as applicable.

|

Defined in this Act: adjusted tax value, amount, annual rate, deduction, depreciable
property, depreciation loss, depreciation method, diminishing value method,
income year, own, plant variety rights, straight-line method

Compare: 2004 No 35 s EE 16

EE 17 Amount resulting from petroleum-related depreciable

D

@

©)

(4)

684

property calculation
Amount

For the purposes of the comparison of amounts required by
section EE 14(2), the amount dealt with in this section is calcu-
lated using the formula—

days

annual rate x value or cost x 265,

Definition of items in formula
The items in the formula are defined in subsections (3) to (5).

Annual rate

Annual rate is the annua rate that, in the income year,
appliesto theitem of depreciable property under the deprecia-
tion method that the person usesfor theitem. It isexpressed as
adecimal.

Value or cost

Value or cost is—

(@  when the person uses the diminishing value method, the
item’s adjusted tax value at the end of the income year
before the deduction of an amount of depreciation loss
for the item for the income year:

(b) when the person uses the straight-line method, the
item’s cost to the person; a variation to cost isin section
EE 18.
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(®)

Days

Days is the number of whole or part days in the income year

on which—

(@ the person owns the item; and

(b) the person uses the item or has it available for use for
any purpose.

Defined in this Act: adjusted tax value, amount, annual rate, deduction, depreciable
property, depreciation loss, depreciation method, diminishing value method,
income year, own, straight-line method

Compare: 2004 No 35 s EE 17

EE 18 Cost: change from diminishing value to straight-line

D

)

method
When this section applies
This section applies when a person changes from the dimin-

ishing value method to the straight-line method for an item of
property for an income year.

How straight-line method applies

For the purposes of the formulas in sections EE 16 and EE 17, the
item’s cost is treated as being the item’ s adjusted tax value at
the end of the income year before the deduction of an amount
of depreciation loss for the item for the income year.

Defined in this Act: adjusted tax value, amount, deduction, depreciation |0ss,
diminishing value method, income year, property, straight-line method

Compare: 2004 No 35 s EE 18

EE 19 Cost: fixed life intangible property

D

e

When this section applies

This section applies when—

(@) aperson ownsan item of fixed life intangible property;
and

(b) the person incurs additional costsin an income year for
the item; and

(c) thepersonisdenied adeduction for the additional costs
other than a deduction for an amount of depreciation
loss.

Additional costs for fixed life intangible property

For the purposes of the formulain section EE 16, the item’ s cost
at the start of theincome year istreated as being the total of —
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(@ theitem’s adjusted tax value at the start of the income
year; and
(b) the additional costs the person incurs.

Defined in this Act: adjusted tax value, amount, deduction, depreciation loss, fixed
life intangible property, income year, own

Compare: 2004 No 35 s EE 19

Amount of depreciation loss under pool method

EE 20 Application of sections EE 21 to EE 24

Sections EE 21 to EE 24 apply to the calculation of the amount of
depreciation loss that a person using the pool method has.

Defined in this Act: amount, depreciation loss, pool method
Compare: 2004 No 35 s EE 20

EE 21 Pool method: calculating amount of depreciation loss

)

)

©)

(4)

686

Amount of depreciation loss subtracted from pool’s value

The amount of depreciation loss that a person has for an

income year for a pool of depreciable property is—

(@ first, calculated under subsection (2); and

(b)  second, subtracted from the pool’ s adjusted tax value at
the end of the income year.

Amount
The amount of depreciation loss is calculated using the
formula—

starting adjusted tax value +

rate x  ending adjusted tax value ~ x months
2 12.

Definition of items in formula
The items in the formula are defined in subsections (4) to (8).

Rate

Rate is the diminishing value rate. It is 1 of the following:

(@ if the same rate applies to al items depreciated in the
pool in the income year, that rate; or

(b) if different rates apply to items depreciated in the pool
in the income year,—
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(®)

(6)

(1)

(8)

(i) thelower of the rates, if there are 2 items in the
pool; or

(i) thelowest of therates, if there are 3 or moreitems
in the pool.

Sarting adjusted tax value

Starting adjusted tax value is—

(@ the pool’s adjusted tax value at the start of the income
year; or

(b)  zero, if the pool did not exist at the start of the income
year.

A variation to starting adjusted tax value is in section

EE 22(2)(b).

Ending adjusted tax value

Ending adjusted tax valueisthe pool’s adjusted tax value at
the end of the income year before the deduction of an amount
of depreciation loss for the pool for the income year.

Months: income year of normal length or shorter

Months, for a person whose income year contains 365 days or
fewer, or 366 days or fewer in aleap year, isthe lesser of the
following:

@ 12; and
(b)  the number of whole or part months in the income year
in which—

(i)  the person owns the item; and
(i) theperson usestheitem or hasit availablefor use
for any purpose.

Months: income year of longer than normal length

Months, for a person whose income year contains more than

365 days, or more than 366 daysin aleap year, is the number

of whole or part months in the income year in which—

(@ the person owns the item; and

(b) the person uses the item or has it available for use for
any purpose.

Defined in this Act: adjusted tax value, amount, deduction, depreciable property,
depreciation loss, diminishing value rate, income year, own, pool

Compare: 2004 No 35 sEE 21
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EE 22 Cases affecting pool

D

)

©)

(4)

©)

688

Acquired item included

If aperson chooses in an income year to include in a pool an
item of poolable property that they acquirein theincome year,
the pool’s adjusted tax value is increased by the item’s cost.

Separately depreciated item included

If a person chooses in an income year to include in a pool an
item of poolable property that they depreciated separately in
the previous income year,—

(@ the pool’s adjusted tax value is increased by the item’s
adjusted tax value on the date it is included in the pool;
and

(b) theitem’s adjusted tax value at the end of the previous
income year isincluded in starting adjusted tax value
in section EE 21(5).

Item disposed of

If aperson disposes of an item included in a pool, any consi-
deration they derive from the disposal is subtracted from the
adjusted tax value of the pool in which the item was included
on the date of the disposal.

All items disposed of

If, on the last day of an income year, the adjusted tax value of
a person’s pool is positive but the person has disposed of al
items that were in the pool,—

(@ the amount of depreciation loss that the person has for
the pool for the income year is the pool’s adjusted tax
value; and

(b) onthefirst day of the following income year, the pool’s
adjusted tax value is zero.

Negative adjusted tax value

If, on the last day of an income year, the adjusted tax value of

a person’s pool is negative,—

(@ the amount by which the adjusted tax value is negative
is an amount of depreciation recovery income of the
person derived in the income year; and

(b) onthefirst day of the following income year the pool’s
adjusted tax value is zero.
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(6)

Relationship with section EZ 11

Section EZ 11 (Pool items accounted for by globo method for
1992-93 income year) limits the amount of income arising
under subsection (5)(a) in the circumstances described in the
section.

Defined in this Act: acquire, adjusted tax value, amount, depreciation loss, depreci-
ation recovery income, dispose, income, income year, pool, poolable property

Compare: 2004 No 35 s EE 22

EE 23 Combined pools

D

e

Combining pools allowed

A person using the pool method may at any time combine any
number of pools to form a single pool.

Consequences

When a person combines pools,—

(@ thenew pool’sadjusted tax valueisthe same asthe sum
of the adjusted tax values of the constituent pools; and

(b) theadjusted tax value of each of the constituent pools at
the end of the income year in which the pools are
combined is zero; and

(c) each of the constituent pools ceases to exist.

Defined in this Act: adjusted tax value, income year, pool, pool method

Compare: 2004 No 35 s EE 23

EE 24 Property ceasing to qualify for pool

If a person starts using an item of property included in a pool
in such a way as to cause the item to cease to meet the
requirements of section EE 67(4), they must account for it asiif,
on the day they first used it in that way,—

(& they disposed of it for its market value; and

(b) they immediately reacquired it for its market value.
Defined in this Act: acquire, dispose, pool, property

Compare: 2004 No 35 sEE 24
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New (unanimous)

EE 24B Depreciation loss for plant variety rights application

D

)

©)

granted in 2005-06 or later income year
When this section applies

This section applies when—

(@ plant variety rights are granted to a person in ther
200506 income year or alater income year; and

(b) therightsaregranted in relation to aplant variety rights
application owned by the person; and

(c) a deduction for expenditure is denied under another
provision.

Calculation of deduction

For the income year in which the plant variety rights are
granted, the person is allowed a deduction for expenditure on
the plant variety rights application of an amount calculated
using the formula—

months of ownership

cost depreciation months.

Definition of items in formula

In the formula,—

(@) cost isthe cost to the person of the plant variety rights
application:

(b)  months of ownership isthe number of whole calendar
months for which the person owns the plant variety
rights application:

(c) depreciation months is the total of the number of
months of ownership under paragraph (b) and the number
of months in the term for which the plant variety rights
are granted in relation to the plant variety rights
application.

Defined in this Act: amount, deduction, depreciation, income year, plant variety
rights

Compare: 2004 No 35 s EE 24B
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Depreciation rates

EE 25 Setting of economic depreciation rate
Relevant provisions

The economic depreciation rate that applies to akind of item
of depreciable property is set under—

D

@

(b)

(©)
(d)

(€)

section EE 26, for items that—

(i) arenot buildings, fixed life intangible property,
excluded depreciable property, or property for
which an economic rateis set under section EE 28 or
EE 29; and

(i) areacquired on or after 1 April 2005:

section EE 27, for items that are buildings and—

(i) areacquired on or after 19 May 2005; and

(i) do not have an economic depreciation rate set
under section EZ 24 (Economic rate for plant or
equipment acquired before 1 April 2005 and
buildings acquired before 19 May 2005):

section EE 28, for certain aircraft and motor vehicles

acquired on or after 1 April 2005:

section EE 29, for items that—

(i) have an estimated residual market value greater
than 13.5% of cost:

(i) would, in the absence of section EE 29, have an
economic depreciation rate set under section EE 26
or EE 27:

section EZ 24 for items that—

(i) arenot buildings, fixed life intangible property,
or excluded depreciable property and are
acquired before 1 April 2005:

(i)  are buildings acquired before 19 May 2005:

(ili) are buildings acquired on or after 19 May 2005,
asrelationship property or from acompany in the
same wholly-owned group of companies, from a
person who applied to the item an economic
depreciation rate set under section EZ 24 or a
corresponding provision.
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e

©)

No rate for fixed life intangible property or excluded
depreciable property

An economic depreciation rate must not be set for a kind of
item of depreciable property that isfixed life intangible prop-
erty or excluded depreciable property.

Overriding effect of election under section EE 31
Subsection (1)(a), (is subject to )(c), and (d) are overridden by
section EE 31.

Defined in this Act: depreciable property, economic rate, estimated residual market
value, excluded depreciable property, fixed life intangible property

Compare: 2004 No 35 s EE 25

EE 26 Economic rate for certain depreciable property

D

)

©)

(4)

692

What this section is about

This section is about setting the economic depreciation rate
that applies to a kind of item of depreciable property.

Exclusion

This section does not apply to buildings, fixed life intangible
property, excluded depreciable property, or property for
which an economic rate is set under section EE 28 or EE 29.

Rate set by Commissioner

The Commissioner sets the rate from time to time by—

(8 following the procedure set out in this section; and

(b) issuing a determination under section 91AAF of the
Tax Administration Act 1994.

Procedure for setting economic rate

To set the diminishing value rate for akind of item of depre-

ciable property, the Commissioner—

(@ obtains afigure by applying the formulain subsection (5)
to items of that kind; and

(b)  rounds the figure up or down to the nearest rate speci-
fied in schedule 11, column 1 (New banded rates of depre-
ciation); and

(c) setsthesameratefor someor al of the kinds of items of
depreciable property that are similar to one another, if
the Commissioner thinks it is appropriate to do so hav-
ing regard to—
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®)

(6)

(i) therate calculated for each kind; and
(i)  thereduction in compliance costs that islikely to
be achieved.

Formula
The formula is—

2
estimated useful life.

Definition of item in formula
In the formula, estimated useful life is the estimated useful
life of the item expressed in years.

Defined in this Act: Commissioner, depreciable property, diminishing value rate,
economic rate, estimated useful life, excluded depreciable property, fixed life
intangible property

Compare: 2004 No 35 s EE 25B

EE 27 Economic rate for buildings

D

@

©)

What this section is about

This section is about setting the economic depreciation rate
that applies to akind of item of depreciable property that isa
building and for which an economic rate is not set under
section EE 29 or EZ 24 (Economic rate for plant or equipment
acquired before 1 April 2005 and buildings acquired before 19
May 2005).

Rate set by Commissioner

The Commissioner sets the rate from time to time by—

(@ following the procedure set out in this section; and

(b) issuing a determination under section 91AAF of the
Tax Administration Act 1994.

Procedure for setting economic rate

To set the straight-line rate for a kind of item of depreciable

property, the Commissioner—

(8 getsafigure by applying the formulain subsection (4) to
items of that kind; and

(b)  rounds the figure up or down to the nearest rate speci-
fied in schedule 11, column 4 (New banded rates of depre-
ciation); and
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4)

©)

(6)

(c) setsthe same rate for some or al of the kinds of build-
ingsthat are similar to one another, if the Commissioner
thinks it is appropriate to do so having regard to—

(i) therate calculated for each kind; and
(i)  thereduction in compliance coststhat is likely to
be achieved.

Formula
The formula is—

1
estimated useful life.

Definition of item in formula

In the formula, estimated useful life is the estimated useful
life of the item expressed in years.

Contracts existing at 19 May 2005

Despite subsection (1), a person who before 19 May 2005 enters
into a binding contract for the purchase or construction of a
building must apply to the building the economic rate for the
kind of the building determined under section EZ 24.

Defined in this Act: Commissioner, depreciable property, diminishing value rate,
economic rate, estimated useful life, excluded depreciable property, fixed life
intangible property

Compare: 2004 No 35 s EE 25C

EE 28 Economic rate for certain aircraft and motor vehicles

D

e

694

What this section does

This section gives the economic depreciation rate for certain
aircraft and motor vehicles.

Rate for certain aircraft

The economic ratefor an aircraft isadiminishing value rate of
10% or a straight-line rate of 7% if the aircraft—

(@ issef-propelled; and

(b) has fixed wings; and

(c) isnot aninternational aircraft; and
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New (unanimous)

(cb) isnot used for top-dressing or spraying; and

©)

(d) isnot ahelicopter.

Rate for certain motor vehicles

The economic rate for a motor vehicle (having) that is

designed exclusively or mainly to carry persons and has seats

for no more than 12 personsisadiminishing value rate of 30%

or a straight-line rate of 21% if the motor vehicle—

(@ isnot available for hire:

(b) is available for hire for a hire period of more than 1
month:

(c) isataxi:

(d) isaminibus.

Defined in this Act: diminishing value rate, economic rate, international aircraft,

minibus, straight-line rate

Compare: 2004 No 35 s EE 25D

EE 29 Economic rate for plant, equipment, or building, with

high residual value
What this section is about

Struck out (unanimous)

D

1
This section is about setting the economic depreciation rate
that applies to items of a kind of depreciable property if—
(@ thekind of depreciable property isnot fixed lifeintangi-
ble property, or excluded depreciable property, for
which an economic rate cannot be set; and
(b) theitemsare—
(i)  plant or equipment acquired before 1 April 2005:
(i)  buildings acquired before 19 May 2005.

New (unanimous)

D

|
This section is about setting the economic depreciation rate
that applies to items of a kind of depreciable property if—
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New (unanimous)

|
(8 thekind of depreciable property is not fixed life intangi-
ble property, or excluded depreciable property, for
which an economic rate cannot be set; and
(b) theestimated residual market value for the item ismore
than 13.5%; and
(c) theitemsare—
(i) plant or equipment acquired on or after 1 April
2005:
(i)  buildings acquired on or after 19 May 2005.

)

©)

4)

696

Rate set by Commissioner

The Commissioner sets the rate from time to time by—

(@ following the procedure set out in this section; and

(b) issuing a determination under section 91AAF of the
Tax Administration Act 1994.

Procedure for setting economic rate

To set the diminishing value rate for a kind of item of depre-

ciable property, the Commissioner—

(8 obtains afigure by applying the formulain subsection (4)
to items of that kind; and

(b)  rounds the figure up or down to the nearest rate speci-
fied in schedule 12, column 1 (Old banded rates of depreci-
ation); and

(c) setsthesameratefor someor al of the kinds of items of
depreciable property that are similar to one another, if
the Commissioner thinks it is appropriate to do so hav-
ing regard to—
(i) therate calculated for each kind; and
(i)  thereduction in compliance coststhat is likely to

be achieved.
Formula
The formula is—
: 1
1- ( ( %St\/alue ) estimated useful life
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(®)

Definition of items in formula

In the formula,—

(@ residual valueis the greater of —
(i) estimated residual market value, which is defined

in section EE 68:

(i)  13.5% of cost:

(b) cost isthe cost of items of the kind to which the formula
is applied:

(o) estimated useful life is defined in section EE 64.

Defined in this Act: Commissioner, depreciable property, diminishing value rate,
economic rate, estimated residual market value, estimated useful life, excluded
depreciable property, fixed life intangible property

Compare: 2004 No 35 s EE 25E

EE 30 Annual rate for item acquired in person’s 1995-96 or

D

)

later income year
What this section is about

This section is about the annual rate that applies to an item of
depreciable property that a person acquires, other than under
section FL 2(2) (Treatment of emigrating companies and their
shareholders), in their 1995-96 income year or alater income
year (not including fixed life intangible property or excluded
depreciable property, for which rates are set in sections EE 32
and EZ 16 (Annua rate for excluded depreciable property:
1992-93 tax year)).

Rate

Therateis 1 of the following:
(@ theitem’'s economic rate, for an item not described in

either paragraph (b) or (c):

(b) theitem’seconomic rate multiplied by 1.2, for an item
that—

(i)  hasnot been used or held for usein New Zealand
as an item of depreciable property before the date
on which the person acquires it; and

(i) isnot abuilding; and

(iii) isnot a used imported car; and

(iv) isnot an international aircraft:
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(c) adiminishing valuerate of 15% or astraight-linerate of
10%, for an international aircraft.

Defined in this Act: acquire, annual rate, depreciable property, diminishing value
rate, economic rate, excluded depreciable property, fixed life intangible property,
income year, international aircraft, New Zealand, straight-line rate

Compare: 2004 No 35 s EE 26

EE 31 Election in relation to certain depreciable property
acquired on or after 1 April 2005

When this section applies

(1) Thissection applies when aperson acquired an item of depre-
ciable property that is not a building—
(@ onor after 1 April 2005; and
(b) before the commencement of the person’sincome year
corresponding to the 200607 tax year.

Election to use economic depreciation rate determined
under section EZ 24

(2) The person may choose to calculate the depreciation loss for
the item of depreciable property for income years correspond-
ing to the 200506 tax year and later tax years in accordance
with the economic depreciation rate determined for the kind of
item under section EZ 24 (Economic rate for plant or equipment
acquired before 1 April 2005 and buildings acquired before
19 May 2005).

Election to be made in return of income
(3 The person must make an election under subsection (2) in the
person’s return of income for the 2005-06 tax year.

Defined in this Act: depreciable property, depreciation loss, economic depreciation
rate, income year, return of income, tax year

Compare: 2004 No 35 s EE 26B

EE 32 Annual rate for fixed life intangible property
What this section is about
(1) Thissection isabout the annual rate that appliesto an item of
fixed life intangible property, not including—
(@ anitem of excluded depreciable property for which a
rate is set in section EZ 16 (Annual rate for excluded
depreciable property: 1992-93 tax year):
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Struck out (unanimous)

1
(b) apatent or patent application for which arateis set in
sections EE 33 or EE 35:

(c) plant variety rightsfor which arateis set in section EE 36.
]

New (unanimous)

(b) apatent for which arate is set in section EE 33.

)

©)

(4)

Rate

The rate is the rate calculated using the formula—

_1
legal life.

Definition of item in formula

In the formula, legal life is,—

(&) if section EE 19 applies, the item’s remaining legal life
from the start of the income year in which a person
incurs the additional costs referred to in that section:

(b) if section EE 19 does not apply, the item’ sremaining legal
life from the time at which a person acquires it.

How rate expressed

The rate given by the formulais expressed as a decimal and
rounded to 2 decimal places, with numbers at the midpoint or
greater being rounded up and other numbers being rounded
down.

Defined in this Act: acquire, annua rate, excluded depreciable property, fixed life
intangible property, income year, legal life

Compare: 2004 No 35 s EE 27

Struck out (unanimous)

EE 33 Annual rate for patents: applications lodged with

D

complete specifications before 1 April 2005
When this section applies
This section applies when—
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Struck out (unanimous)

)

©)

(4)

©)

1

(@ anapplication for a patent with acomplete specification
is lodged with the Intellectual Property Office of New
Zedland or a similar office in another jurisdiction; and

(b) the application is lodged with the complete specifica-
tion before 1 April 2005; and

(c) thepatentisgranted to apersoninanincomeyear of the
person that corresponds to the 2005-06 or a later tax
year.

Income years for which usual rate applies

The rate given by subsection (3) applies for the patent for an

income year that begins—

() after the date on which the patent is granted; and

(b) beforethe date that is 240 months after the patent appli-
cation date.

Usual rate
The rate is calculated using the formula—

months
depreciation months.

Rate for first income year of use

For the patent and the income year that includes the date on
which the patent is granted, the rate is found by adding
together the following rates:
(@ therate calculated using the formula—

months before grant

depreciation months:
(b) therate calculated for the income year under subsection

3).

Effect of change in ownership of patent application

If the patent is granted to a person who does not lodge the
application for the patent with the complete specification, the
rates calculated under subsections (3) and (4) for the person
depend on the period between the date on which the person
acquires the application and the date on which the patent is
granted.
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Struck out (unanimous)

(6)

(1)

)

9)

Definition of items in formulas in subsections (3) and (4)

Theitemsin the formulas in subsections (3) and (4) are defined in
subsections (7) to (9).

Months

Months is the number in the income year of months, begin-

ning on or a whole number of months after the beginning of

the income year,—

(& inwhich the patent is used or is available for use; and

(b) that include or begin after the date on which the patent
is granted; and

(c) that end before the date that is 240 months after the
patent application date.

Depreciation months

Depreciation months is,—

(a) if subsection (5) does not apply, 240:

(b) if subsection (5) applies, 240 reduced by the number of
months, beginning on or a whole number of months
after the beginning of an income year of the person,
that—

(i)  include or begin after the patent application date;
and

(i)  end before the date on which the person acquires
the application.

Months before grant

Months before grant is the number of months, beginning on
or awhole number of months after the beginning of anincome
year of the person, that,—
(a) if subsection (5) does not apply,—
(i) include or begin after the patent application date;
and
(i) end before the date on which the patent is
granted:
(b) if subsection (5) applies—
(i)  include or begin after the date on which the per-

son acquires the application; and
]
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Struck out (unanimous)
I 1

(i) end before the date on which the patent is
granted.
Defined in this Act: amount, income year, patent application date
Compare: 2004 No 35 s EE 27B

EE 34 Annual rate for patent applications lodged with
complete specifications on or after 1 April 2005
When this section applies
(1) This section applies when—
(@ anapplication for a patent with acompl ete specification
is lodged with the Intellectual Property Office of New
Zedland or a similar office in another jurisdiction; and
(b) the application is lodged with the complete specifica-
tion on or after 1 April 2005.

Income years for which rate applies
(2) Therate given by subsection (3) applies for a patent application
for an income year that—
(@ includes or begins after the patent application date; and
(b)  begins before the date on which—
(i)  the patent is granted; or
(i)  the patent application is refused or withdrawn.

Rate
(3) Therateis caculated using the formula—

months
depreciation months.

Definition of items in formula
(4) Theitemsin the formula are defined in subsections (5) and (6).

Months

(5) Months is the number in the income year of months, begin-
ning on or a whole number of months after the beginning of
the income year, that—

(& include or begin after the patent application date; and
(b) end before the date on which—
(i) the patent is granted; or
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Struck out (unanimous)

(6)

(1)

(if)  the patent application is refused or withdrawn.

Depreciation months

Depreciation months is,—

(&) if subsection (6) does not apply, 240:

(b) if subsection (6) applies, 240 reduced by the number of
months, beginning on or a whole number of months
after the beginning of an income year of the person,

that—

(i)  include or begin after the patent application date;
and

(i)  end before the date on which the person acquires
the application.

Effect of change in ownership of patent application

If the person who owns the patent application when the patent
is granted, or when the patent application is refused or with-
drawn, is not the person who lodges the application for the
patent with the complete specification, the rate calculated
under subsection (3) for the person depends on the period
between the patent application date and the date on which the
person acquires the application.

Defined in this Act: acquire, amount, income year, patent application date

Compare: 2004 No 35 s EE 27C

EE 35 Annual rate for patents. applications lodged with

)

complete specifications on or after 1 April 2005

When this section applies

This section applies when—

(@ anapplication for apatent with acomplete specification
is lodged with the Intellectual Property Office of New
Zedland or a similar office in another jurisdiction; and

(b) the application is lodged with the complete specifica
tion on or after 1 April 2005; and

(c) thepatentisgranted to apersonin anincome year of the
person that corresponds to the 2005-06 or a later tax

year.
]
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Struck out (unanimous)

)

©)

(4)

®)

(6)

Income years for which rate applies

The rate calculated under subsection (3) applies for a patent for

an income year that—

(& includes or begins after the date on which the patent is
granted; and

(b) begins before the date that is 240 months after the
patent application date.

Rate
The rate is calculated using the formula—

months
depreciation months.

Definition of items in formula
The items in the formula are defined in subsections (5) and (6).

Months

Months is the number in the income year of months, begin-

ning on or a whole number of months after the beginning of

the income year, that—

(@ include or begin after the date on which the patent is
granted; and

(b) end before the date that is 240 months after the patent
application date.

Depreciation months

Depreciation months is—

(@) if subsection (7) does not apply, 240:

(b) if subsection (7) applies, 240 reduced by the number of
months, beginning on or a whole number of months
after the beginning of an income year of the person,

that—

(i) include or begin after the patent application date;
and

(i)  end before the date on which the person acquires
the application.
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Struck out (unanimous)

()

Effect of change in ownership of patent application

If the patent is granted to a person who does not lodge the
application for the patent with the complete specification, the
rate calculated under subsection (3) for the person depends on
the period between the patent application date and the date on
which the person acquires the application.

Defined in this Act: acquire, amount, income year, patent application date

Compare: 2004 No 35 s EE 27D

EE 36 Annual rate for plant variety rights

D

e

©)

(4)

When this section applies

This section applies when—

(@) aplant variety right is given provisional protection; and

(b) the plant variety right is granted to a person in an
income year that corresponds to the 2005-06 or a later
tax year.

Income years for which usual rate applies

The rate calculated under subsection (3) applies for the plant

variety right for an income year that begins—

() after the date on which the plant variety right is granted;
and

(b)  beforethe date on which the plant variety right expires.

Usual rate
The rate is calculated using the formula—

months
depreciation months.

Rate for first income year of use

For the plant variety right and the income year that includes
the date on which the plant variety right is granted, therate is
found by adding together the following rates:
(@ therate calculated using the formula—

months before grant

depreciation months:
(b) therate calculated for the income year under subsection

(3).
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Struck out (unanimous)

©)

(6)

(1)

)

Definition of items in formulas in subsections (3) and (4)

Theitemsin the formulas in subsections (3) and (4) are defined in
subsections (6) to (8).

Months

Months is the number in the income year of months, begin-

ning on or a whole number of months after the beginning of

the income year,—

(& inwhich the plant variety right is used or available for
use; and

(b) that end before the date on which the plant variety right
expires.

Depreciation months

Depreciation months is—

(a) if subsection (9) does not apply, the number of monthsin
the period for which the plant variety right is granted
plus the number of months, beginning on or a whole
number of months after the beginning of anincomeyear

of the person,—
(i)  in which the plant variety right has provisional
protection; and

(i)  ending before the date on which the plant variety
right is granted:

(b)  if subsection (9) applies, the number of monthsreferred to
in paragraph (a) reduced by the number of months, begin-
ning on or a whole number of months after the begin-
ning of an income year of the person, that—

(i)  include or begin after the date on which the plant
variety right is given provisional protection; and

(i)  end before the date on which the person acquires
the application.

Months before grant

Months before grant is the number of months, beginning on
or awhole number of months after the beginning of anincome
year of the person, that,—

() if subsection (9) does not apply,—
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Struck out (unanimous)

9)

1
(i)  include or begin after the date on which the plant
variety right is given provisional protection; and
(i) end before the date on which the plant variety
right is granted:
(b) if subsection (9) applies,—
(i)  include or begin after the date on which the per-
son acquires the application; and
(i) end before the date on which the plant variety
right is granted.

Effect of change in ownership of application for plant
variety right

If the plant variety right is granted to a person who does not
lodge the application for the plant variety right, the rates
calculated under subsections (3) and (4) for the person depend on
the period between the date on which the person acquires the
application and the date on which the plant variety right is
granted.

Defined in this Act: amount, income year, plant variety right

Compare: 2004 No 35 s EE 27E

New (unanimous)

EE 33 Annual rate for patent granted in 2005-06 or later

D

e

income year
When this section applies

This section appliesto an item that is a patent when the patent
isacquired by aperson in their 2005-06 income year or alater
income year.

Rate

The rate is the rate calculated using the formula—

_1
legal life.
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New (unanimous)

©)

(4)

®)

(6)

()

8

Definition of item in formula

In the formula, legal life is set out in whichever of subsections
(4) to (7) applies to the patent.

Fixed life intangible property

If the patent is an item of fixed life intangible property to
which section EE 19 applies, legal lifeis the patent’s remaining
legal lifefrom the start of the income year in which the person
incurs the additional costs referred to in that section.

No depreciation loss for patent application

If section EE 19 does not apply to the patent and the person has
been denied adeduction for an amount of depreciation lossfor
the patent application, legal lifeisthe patent’ sremaining legal
life from the time at which the person acquires the patent.

Depreciation loss for patent application

If section EE 19 does not apply to the patent, and has not applied
to the patent application while the person has owned it, and
the person has been allowed a deduction for an amount of
depreciation loss for the patent application, legal life is the
remaining legal life of the patent application from the start of
the income year in which the person acquires the patent
application.

When section EE 19 applied to patent application

If section EE 19 does not apply to the patent, but has applied to
the patent application while the person has owned it, and the
person has been allowed a deduction for an amount of depre-
ciation loss for the patent application, legal lifeisthe remain-
ing legal life of the patent application from the start of the
income year in which the person acquires the patent.

How rate expressed

The rate calculated using the formula is expressed as a deci-
mal and rounded to 2 decimal places, with numbers at the
|
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New (unanimous)

|
midpoint or greater being rounded up and other numbers
being rounded down.

Defined in this Act: acquire, amount, deduction, depreciation loss, income year,
legal life

Compare: 2004 No 35 s EE 27B

EE 37 Special rate or provisional rate
Rate set for item of depreciable property
(1) A gpecia rate or a provisiona rate is set for an item of

depreciable property under sections 91AAG to 91AAJ of the
Tax Administration Act 1994.

No special rate for excluded depreciable property

(2) A specid rate may not be set for an item of excluded deprecia-
ble property.

No provisional rate for fixed life intangible property or
excluded depreciable property

(3 A provisiona rate may not be set for an item of fixed life
intangible property or an item of excluded depreciable
property.

Defined in this Act: depreciable property, excluded depreciable property, fixed life
intangible property, provisiona rate, special rate

Compare: 2004 No 35 s EE 28

EE 38 Using economic rate or provisional rate instead of
special rate

Allowed to use economic or provisional rate

(1) A person may depreciate an item to which a specia rate
applies by applying, instead, the economic rate applicable to
the item or a provisional rate applicable to the item. This
subsection is overridden by subsection (2).

Not allowed to use economic or provisional rate

(2) The person must not depreciate the item by applying the
economic rate or the provisiona rate, if—
(& agpecia rate applies to the item; and
(b) the special rate is higher than the economic rate; and
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(c) the person applies the special rate to the item for an
income year; and

(d) inalater income year, theitem’s market value declines
at arate equal to or greater than the special rate; and

(e) itisareasonable conclusion from all the circumstances
of the case that the person’s purpose, or 1 of the per-
son’'s purposes, in wanting to change from the special
rate to the economic rate or the provisional rate for the
later income year is to enable the person to defer the
deduction that the person is allowed for the amount of
depreciation loss for the item’s decline in value.

Defined in this Act: amount, deduction, depreciation loss, economic rate, income
year, provisiond rate, specia rate

Compare: 2004 No 35 s EE 29

I mprovements, items of low value, or items no longer used

EE 39 Improvements

D

e

©)

710

When this section applies

This section applies when a person makes an improvement to
an item of depreciable property.

Income year in which improvement made

In the income year in which the person makes the improve-

ment, the provisions of this subpart apply to the improvement,

as if it were a separate item of depreciable property, in the

period that—

(@ starts at the start of the month in which the person first
uses the improvement or has it available for use; and

(b) ends at the end of the income year.

Following income years

For income years following the income year in which the

person makes the improvement,—

(@ aperson who uses the diminishing value method or the
straight-line method for the item that was improved
may choose to apply subsection (4) or (5):

(b) apersonwho usesthe pool method for the item that was
improved must apply subsections (6) and (7).
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(4)

©)

(6)

()

Improvement treated as separate item

For the purposes of subsection (3)(a), & person may choose to
treat the improvement as a separate item of depreciable

property.

Improvement treated as part of item

For the purposes of subsection (3)(a), & person may choose to
treat the improvement as part of the item of depreciable prop-
erty that was improved. They must do 1 of the following for
the first income year, after the income year in which they
made the improvement, in which they use the improvement or
have it available for use:

(8 if they use the diminishing value method for the item,
add the improvement’ s adjusted tax value at the start of
the income year to the item’s adjusted tax value at the
start of the income year:

(b) if they use the straight-line method for the item,—

(i) add the improvement’s adjusted tax value at the
start of the income year to the item’ s adjusted tax
value at the start of the income year; and

(i) add the improvement’s cost to the item’s cost.

Pool method

For the purposes of subsection (3)(b), a person who uses the pool
method for the item that was improved must treat the
improvement as a separate item of depreciable property. If its
cost is equal to or less than its maximum pooling value, they
must include it in a pool in the first income year, after the
income year in which they made the improvement, in which
they use the improvement or have it available for use.

Adjustment of pool’s value

When an improvement is included in a pool under subsection

(6),—

(& the pool’s adjusted tax value is increased by the
improvement’s adjusted tax value on the date it is
included in the pool; and
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(b) the improvement’s adjusted tax value at the end of the
previous income year is included in starting adjusted
tax value in section EE 21(5).

Defined in this Act: adjusted tax value, depreciable property, diminishing value
method, improvement, income year, maximum pooling value, pool, pool method,
straight-line method

Compare: 2004 No 35 s EE 30

EE 40 Items of low value

)

@

712

When this section applies

This section applies for an item of property that a person

acquires, in an income year, when—

(@ the total cost for the item is equal to or less than the
threshold value given for the item by subsection (2); and

(b) the person uses the item, or has the item available for
use, in the income year; and

(c) theitemwould be depreciable property if the person did
not deal with it under this section; and

(d) theitem has not been and will not become part of any
other property that is depreciable property; and

(e) thepersonisdenied adeduction for the cost of the item
if the person does not deal with the item under this
section; and

(f)  whentheitemisoneof agroup of items, acquired at the
same time and from the same supplier, to which the
same depreciation rate would apply if they were all
treated as items of depreciable property,—

(i) if subparagraph (ii) does not apply, the total cost for
all the items in the group is equal to or less than
the threshold value given for the item by sub-
section (2):

(i) if theitemsgenerally constitute the person’ strad-
ing stock, the total cost for all the items in the
group not treated by the person solely as trading
stock is equal to or less than the threshold value
given for the item by subsection (2).

Threshold value for item

The threshold value for an item is—
(& $200, if the item is acquired before 19 May 2005:
(b) $500, if theitem is acquired on or after 19 May 2005.

10

15

20

25

30

35



Income Tax Part E cl EE 40

©)

4)

(®)

(6)

(1)

©)

Amount of depreciation loss

If the person chooses to deal with the item under this section,
the amount of depreciation loss that the person has for the
item for the income year is the item’s cost.

How election made

The person makes the election by claiming, in their return of
income for the income year for which the election is made, a
deduction for the amount of depreciation loss described in
subsection (3).

Amount of depreciation recovery income

If the person disposes in an income year of an item for which
they have been allowed a deduction on a claim under sub-
section (3), the consideration they derive from the disposal is
an amount of depreciation recovery income for the income
year.

Change of use treated as disposal

Subsection (7) applies when—

(@ aperson hasbeen alowed adeduction on aclaim under
subsection (3) for an item; and

(b) atalater time, the person stops using theitem, or having
theitem available for use, mainly in deriving assessable
income or carrying on a business for the purpose of
deriving assessable income; and

(c) the useto which the item is put at the later time is not
subject to fringe benefit tax.

Disposal

The person is treated as having disposed of the item for its
market value at the later time.

Increase in specified sum
The Governor-General may make an Order in Council
increasing the sum specified in subsection (1)(a) and (f).

Defined in this Act: acquire, amount, assessable income, business, deduction,
depreciable property, depreciation loss, depreciation recovery income, dispose,
fringe benefit tax, income year, property, return of income, trading stock

Compare: 2004 No 35 sEE 31
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EE 41 Itemsno longer used

D

@

©)

(4)

714

When this section applies

This section applies when a person in an income year has an

item of depreciable property that—

(@ is no longer used or, because the geothermal energy
proving period has ended, becomes unavailable for use
under section EE 6(4); and

(b) isnot abuilding, unlessthe item meets the requirements
of subsection (2); and

(c) has not been depreciated using the pool method.

Buildings

This section applies to a building that meets the requirements

of subsection (1)(a) and (c) if—

(@ thebuilding hasbeenirreparably damaged and rendered
useless for the purpose of deriving income; and

(b) the damage occurs—

(i) in the 2005-06 income year or a (subsequent)
later income year:

(i) asaresult of the extreme climatic conditions that
occurred during the month of February 2004 in
New Zealand:

(iii) asaresult of the storm event that occurred during
the month of July 2004 in the Bay of Plenty area;
and

(c) thedamage is caused other than as aresult of the action
or failure to act of the person, an agent of the person, or
an associated person.

Amount of depreciation loss under this section

The person has an amount of depreciation loss under this
section and under no other provision of this subpart.

Circumstances

The person has an amount of depreciation loss if—

(& they no longer use the item in deriving assessable
income or carrying on a business for the purpose of
deriving assessable income; and
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®)

(6)

(b) neither they nor a person associated with them intends
to use the item in deriving assessable income or carry-
ing on abusiness for the purpose of deriving assessable
income; and

(c) the costs of disposing of the item would be more than
any consideration they could derive from disposing of
it.

Amount

The amount of depreciation loss is the item’'s adjusted tax
value at the start of the income year.

Adjusted tax value at end of year
Theitem’s adjusted tax value at the end of the income year is
zero.

Defined in this Act: adjusted tax value, amount, assessable income, associated
person, business, depreciable property, depreciation loss, dispose, geothermal
energy proving period, income year, pool method

Compare: 2004 No 35 s EE 32

Struck out (unanimous)

Transfers of depreciable property: first, certain
amalgamations and, second, associated persons

EE 42 Transfer of depreciable property in certain

D

@

amalgamations on or after 14 May 2002
When this section applies

This section applies when, on or after 14 May 2002, a person
acquires, directly or indirectly, an item of property from an
amalgamating company as part of an amalgamation that is not
aresident’s restricted amalgamation.

Cost of item to person

For the purposes of determining the amount of depreciation
loss that the person has, the cost of the item to them is treated
as 1 of the following:

(a) if section EE 59 applies for the amalgamating company

and the item, the lesser of—
[
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Struck out (unanimous)

©)

(4)

1
(i) the value given by section FO 15 (Financial
arrangements: amalgamation other than a resi-
dent’ s restricted amalgamation); and
(i) the item’s market value at the time at which a
person was first allowed a deduction for it after
the amalgamating company acquired it; or
(b) if section EE 59 does not apply for the amalgamating
company and the item, the lesser of—
(i)  thevalue given by section FO 15; and
(i) the cost of the item to the amalgamating
company.

Exclusions

Subsection (2) does not apply—
@ if—
(i) theitem is not depreciable intangible property;
and
(i)  the Commissioner decidesthat it is appropriate to
use the cost of the item to the person for the
purposes of determining the amount of deprecia-
tion loss that the person has for the item; or
(b) if the cost to the person isincome of the amalgamating
company, other than under section EE 50(1); or
(c) if the person acquires the item under a relationship
agreement in circumstances to which section FB 21
(Depreciable property) applies.

Rate

Theannual rate that the person appliesto theitem must be 1 of
the following, not including an item of fixed life intangible
property, for which the rate is set in section EE 32:

(&8 if the person uses the same depreciation method for the
item as that used by the amalgamating company for it,
the annual rate that the person applies to it must not be
more than the annual rate that the amalgamating com-
pany applied to it; or

(b) if the person uses a depreciation method for the item
different from the method that the amalgamating com-

pany used for it, the annual rate that the person applies
]
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Struck out (unanimous)

1
to it must not be more than a rate equivalent to the rate
that the amalgamated company applied to it, as deter-
mined by schedule 10 (Straight-line equivalents of
diminishing value rates of depreciation).

Defined in this Act: acquire, amalgamation, amalgamating company, amount,
annua rate, Commissioner, deduction, depreciable intangible property, deprecia-
tion loss, depreciation method, fixed life intangible property, income, property,
relationship agreement, resident’ s restricted amalgamation

Compare: 2004 No 35 s EE 33

EE 43 Transfer of depreciable property on or after

D

)

24 September 1997
When this section applies

This section applies when, on or after 24 September 1997, a
person (person A) acquires, directly or indirectly, an item of
property from an associated person to whom 1 of the
paragraphs in subsection (2) applies. The income year referred
to in the paragraphs is the income year of the associated
person.

Associated person

The associated person must be a person to whom 1 of the

following paragraphs applies:

(8 the associated person is alowed a deduction for an
amount of depreciation loss for the item for the income
year in which person A acquires it:

(b) the associated person would have been alowed a
deduction for an amount of depreciation loss for the
item for the income year in which person A acquired it,
if section EE 11(1) had not applied:

(c) the associated person was allowed a deduction for an
amount of depreciation loss for the item for the income
year before the income year in which person A acquired
it:

(d) the associated person has been alowed a deduction for
the item under section DZ 9 (Premium paid on land leased
before 1 April 1993) for the income year in which
person A acquired it:

]
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Struck out (unanimous)

©)

(€)

()

(9)

(h)

(i)

()

1
the associated person has been allowed a deduction for
the item under section DZ 9 for the income year before the
income year in which person A acquired it:
the associated person would have been alowed a
deduction for an amount of depreciation loss for the
item for the income year in which person A acquired it,
if the associated person had incurred a cost for the item
for which the person was denied any other deduction
and if section EE 11(1) had not applied:
the associated person would have been alowed a
deduction for an amount of depreciation loss for the
item for the year before the income year in which per-
son A acquired it, if the associated person had incurred
acost for the item for which the person was denied any
other deduction:
the associated person would have been alowed a
deduction for the item under section DZ 9 for the income
year in which person A acquired it, if the associated
person had incurred a cost for the item for which the
person was denied any other deduction:
the associated person would have been alowed a
deduction for the item under section DZ 9 for the income
year before the income year in which person A acquired
it, if the associated person had incurred a cost for the
item for which the person was denied any other
deduction:
the associated person would have been a person to
whom any of paragraphs (a) te (i) applied, if the associated
person had not made an election under section EE 8.

Cost of item to person A

For the purpose of determining the amount of depreciation
loss that person A has, the cost of the item to person A is
treated as 1 of the following:

(@

if section EE 59 applies for the associated person and the
item, the lesser of —
(i)  the cost of the item to person A; and
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Struck out (unanimous)

(4)

(®)

1
(i) the item’s market value at the time at which a
person was first allowed a deduction for it after

the associated person acquired it; or

(b) if section EE 59 does not apply for the associated person

and the item, the lesser of—
(i)  the cost of the item to person A; and
(i)  the cost of the item to the associated person.

Exclusions

Subsection (3) does not apply—

@ if—

(i) theitem is not depreciable intangible property;
and

(i)  the Commissioner decidesthat it isappropriate to
use the cost of the item to person A for the pur-
poses of determining the amount of depreciation
loss that person A has for the item:

(b) if the cost to person A is income of the associated
person, other than under section EE 50(1):

(c) if person A acquirestheitem under arelationship agree-
ment to which section FB 21 (Depreciable property)
applies.

Rate

The annual rate that person A appliesto the item must be 1 of
the following, not including an item of fixed life intangible
property, for which the rate is set in section EE 32:

(@

(b)

if person A uses the same depreciation method for the
item as that used by the associated person for it, the
annual rate that person A appliesto it must not be more
than the annual rate that the associated person applied to
it:

if person A uses a depreciation method for the item
different from the method that the associated person
used for it, the annual rate that person A applies to it
must not be more than a rate equivalent to the rate that
the associated person applied to it, as determined by
schedule 10 (Straight-line equivalents of diminishing

value rates of depreciation).
]
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Struck out (unanimous)

(6)

Link with subpart FC

If a disposal of property to which subpart FC (Distribution,
transmission, and gifts of property) appliesis at market value,
this section does not apply to the bequest of property.

Defined in this Act: acquire, amount, annual rate, associated person, Commissioner,
deduction, depreciable intangible property, depreciation loss, depreciation method,
fixed life intangible property, income, income year, property, relationship
agreement

Compare: 2004 No 35 s EE 34

New (unanimous)

Transfers of depreciable property: associated persons and

certain amalgamations

EE 42 Transfer of depreciable property on or after

D

e

©)

24 September 1997
When this section applies

This section applies when, on or after 24 September 1997, a
person (person A) acquires, directly or indirectly, an item of
property from an associated person to whom any of subsections
(2) to (6) applies. The income year referred to is the income
year of the associated person.

Deduction for depreciation loss allowed in year of
acquisition

The associated person is allowed a deduction for an amount of
depreciation loss for the item for the income year in which
person A acquires it, or would have been allowed the deduc-
tion if section EE 11(1) had not applied.

Deduction for depreciation loss allowed in year before
acquisition
The associated person was alowed a deduction for an amount
of depreciation loss for the income year before that in which
person A acquired it.

|
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New (unanimous)

(4)

®)

(6)

()

When section DZ 9 applies

The associated person has been alowed a deduction for the

item under section DZ 9 (Premium paid on land leased before

1 April 1993)—

(@ for the income year in which person A acquired it; or

(b) for the income year before that in which person A
acquired it; or

(c) would have been alowed a deduction in either income
year if they had incurred a cost for the item for which
they were denied any other deduction.

If costs incurred for which deduction denied

The associated person would have been allowed a deduction

for an amount of depreciation loss for the item—

(@ for the income year in which person A acquired it, if
they had incurred a cost for the item for which they
were denied any other deduction and if section EE 11(1)
had not applied; or

(b) for the income year before that in which person A
acquired it, if they had incurred a cost for the item for
which they were denied any other deduction.

When section EE 8 applies

The associated person would have been a person to whom any
of subsections (2) to (5) applied, if they had not made an election
under section EE 8.

Cost of itemto person A

For the purposes of determining the amount of depreciation

loss that person A has, the cost of the item to person A is

treated as 1 of the following:

(&) if section EE 59 appliesto set abase valuefor theitem, the
lesser of—

(i) the cost of the item to person A:

(i) theitem’s market value when the associated per-
son startsto useiit, or to have it available for use,
for the purpose of deriving assessable income or
carrying on abusinessfor the purpose of deriving
assessable income; or

|
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New (unanimous)

(8)

9)

(10)

(11)

(b) if section EE 59 does not apply, the lesser of—

(i) thecost of the item to person A:

(i)  the cost of the item to the associated person.
Exclusions

Subsection (7) does not apply if—

(@ theitem is not depreciable intangible property, and the
Commissioner decides that it is appropriate to use the
cost of the item to person A for the purposes of deter-
mining the amount of depreciation loss that person A
has for the item:

(b) thecost to person A isincome of the associated person,
other than under section EE 50(1):

(c) person A acquires the item on a settlement of relation-
ship property to which section FB 21 (Depreciable prop-
erty) applies.

Rate

The annual rate that person A appliesto the item must be 1 of

the following:

(@ when person A uses the same depreciation method for

(b)

the item as that used by the associated person for it, the
annual rate must be no more than the annual rate that
the associated person applied to it:

when person A uses a depreciation method for the item
that is different from the method the associated person
used for it, the annual rate must be no more than arate
equivalent to the rate that the associated person applied
to it, as determined by schedule 10 (Straight-line
equivalents of diminishing value rates of depreciation).

Fixed life intangible property
Subsection (6) does not apply to an item of fixed life intangible
property whose rate is set in section EE 32.

Relationship with section EE 43 and subpart FC
This section—

(@

is overridden by section EE 43:
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New (unanimous)

|

(b) does not apply to a bequest of property when subpart FC

(Distribution, transmission, and gifts of property)

applies to it and the property is disposed of at market
value.

Defined in this Act: acquire, amount, annual rate, assessable income, associated
person, business, Commissioner, deduction, depreciable intangible property, depre-
ciation loss, depreciation method, fixed life intangible property, income, income
year, property, settlement of relationship property

Compare: 2004 No 35 s EE 33

EE 43 Transfer of depreciable property on certain

D

e

amalgamations on or after 14 May 2002
When this section applies

This section applies when, on or after 14 May 2002, an amal-
gamated company acquires, directly or indirectly, an item of
property from an amalgamating company, and—

(@ the amalgamated company’s acquisition of the item is
part of an amalgamation that is not a resident’s
restricted amalgamation; and

(b) the amalgamating company is an associated person of
the amalgamated company, treating the amalgamating
company as existing at the time that the amalgamated
company is treated under section FO 11(1)(b) or FO 15(3)
(which relate to property passing on certain amalgama-
tions) as having acquired the property from the amalga-
mating company.

Cost of item to person

For the purposes of determining the amount of depreciation
loss that the amalgamated company has, the cost of theitem to
it istreated as 1 of the following:
(8) if section EE 59 applies for the amalgamating company
and the item, the lesser of—
(i) the value given under section FO 11 or FO 15, as
applicable; and
(i) theitem’s market value when the amalgamating
company startsto useit, or to haveit availablefor
use, for the purpose of deriving assessable
|
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New (unanimous)

©)

(4)

(b)

|
income or carrying on a business for the purpose
of deriving assessable income; or

if section EE 59 does not apply for the amalgamating

company and the item, the lesser of—

(i) the value given under section FO 11 or FO 15, as
applicable; and

(i) the cost of the item to the amalgamating
company.

Exclusions
Subsection (2) does not apply if—

(@

(b)

Rate

the item is not depreciable intangible property, and the
Commissioner decides that it is appropriate to use the
cost of the item to the amalgamated company for the
purposes of determining the amount of depreciation
loss that it has for the item:

the cost to the amalgamated company is income of the
amalgamating company, other than under section EE
50(1).

The annual rate that the amalgamated company applies to the
item must be 1 of the following:

(@

(b)

when the amal gamated company uses the same depreci-
ation method for the item as that used by the amalga-
mating company for it, the annual rate that amalga-
mated company applies to it must be no more than the
annual rate that the amalgamating company applied to
it:
when the amalgamated company uses a depreciation
method for the item that is different from the method
the amalgamating company used for it, the annual rate
that the amalgamated company applies to it must be no
more than a rate equivalent to the rate that the amalga-
mating company applied to it, as determined by schedule
10 (Straight-line equivalents of diminishing value rates
of depreciation).

|
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New (unanimous)

®)

Fixed life intangible property
Subsection (4) does not apply to an item of fixed life intangible
property whose rate is set in section EE 32.

Defined in this Act: acquire, amalgamated company, amalgamating company,
amalgamation, amount, annual rate, assessable income, business, Commissioner,
depreciable intangible property, depreciation loss, depreciation method, fixed life
intangible property, income, income year, property, resident’s restricted
amalgamation

Compare: 2004 No 35 sEE 34

EE 44 Transfer of radiocommunications licence right on or

D

)

©)

after 24 September 1997
When this section applies

This section applies when, on or after 24 September 1997, the
holder of management rights created under the Radiocom-
munications Act 1989 grants a licence right under that Act to
an associated person.

Exclusion

This section does not apply when the Crown acting by and
through the Secretary of Commerce is named as the manager
under section 11(1) of the Radiocommunications Act 1989.

Cost of licence right

For the purposes of determining the amount of depreciation
loss that the associated person has, the cost of the licenceright
to the associated person is treated as zero.

Defined in this Act: amount, associated person, depreciation loss

Compare: 2004 No 35 s EE 35

EE 45 Transfer of depreciable intangible property on or after

D

1 July 1997
When this section applies

This section applies when, on or after 1 July 1997, a person
(person A) acquires, directly or indirectly, from an associated
person an item of depreciable intangible property that—
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)

(@ was not depreciable property of the associated person
because it was not of akind listed in schedule 14 (Depre-
ciable intangible property) at the time the associated
person acquired it; and

(b) was not an item for whose cost the associated person
was allowed a deduction, other than a deduction for an
amount of depreciation loss, under a provision of this
Act outside this subpart.

No amount of depreciation loss
Person A does not have an amount of depreciation loss for the
item.

Defined in this Act: acquire, amount, associated person, deduction, depreciable
intangible property, depreciable property, depreciation loss

Compare: 2004 No 35 s EE 36

Disposals and similar events

EE 46 Application of sections EE 50 to EE 54

)

When sections apply

Sections EE 50 to EE 54 apply when a person derives considera-
tion from the disposal of anitem or from an event involving an
item, if—
(@ theconsiderationisconsideration of akind described in
section EE 47; and
(b) either—
(i) theitemisan item of akind described in section
EE 48; or
(i) theeventisan event of akind described in section
EE 49.

Struck out (unanimous)

e

Exclusion

Sections EE 50 to EE 54 do not apply when a person disposes of
an item of intangible property as part of an arrangement to

replace it with an item of the same kind.
]
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New (unanimous)

e

Exclusions

Sections EE 50 to EE 54 do not apply when—

(8 aperson disposes of an item of intangible property as
part of an arrangement to replace it with an item of the
same kind:

(b) aperson’s patent application has concluded because a
patent is granted to the person in relation to the
application:

(c) aperson’sgeothermal well becomesunavailablefor use
under section EE 6(4) because the geothermal energy
proving period has ended.

|

Defined in this Act: arrangement, consideration, dispose, geothermal energy prov-
ing period, geothermal well, property

Compare: 2004 No 35 s EE 37

EE 47 Consideration for purposes of section EE 46

)

)

©)

General rule: amount derived

For the purposes of section EE 46, the consideration is the
amount that the person derives, minus any amount that they
incur in deriving it. Two qualifications are—

(@ if thepersonisaregistered person, “the amount that the
person derives” does not include any GST charged on a
taxable supply they make:

(b) “any amount that they incur” does not include an
amount for which the person is allowed a deduction,
other than a deduction for an amount of depreciation
loss, under a provision of this Act outside this subpart.

This subsection is overridden by subsections (3) to (9).

Amount derived may be zero or negative

For the purposes of section EE 46, an amount that a person
derives as consideration may be zero or a negative amount.

Other than market value

If the person derives a consideration that is not the item’s
market value, the consideration for the purposes of
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(4)

©)

(6)

728

section EE 46 is the item’s market value. Three qualifications

are—

(@ if the person makes a taxable supply, “market value”
means the market value minus any GST that would be
charged on the supply:

(b) this subsection does not apply to a transfer under a
relationship agreement; and

(c) thissubsection doesnot apply in acase described in any
of subsections (5) to (9).

Relationship with subpart FC

Subsection (3) does not apply to adisposal of property to which
any of sections FC 3 and FC 4 (which relate to the distribution or
transmission of property) applies.

Change of use or location of use

The consideration that a person derives from the event
described in section EE 49(2) is the item’s market value. Two
qualifications are—

(& if the person makes a taxable supply, “market value”
means the market value minus any GST that would be
charged on the supply:

(b) this subsection does not apply to a transfer under a
relationship agreement.

Loss or theft

The consideration that a person derives from the event
described in section EE 49(3) iS the amount of insurance, indem-
nity, or compensation they receive for the loss or theft
(amount A). If the person is a registered person, amount A
does not include the amount, if any, of GST charged on
amount A to the extent to which amount A is treated as being
consideration received for a supply of services by the regis-
tered person under section 5(13) of the Goods and Services
Tax Act 1985.
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New (unanimous)

(6B)

Unused geothermal well brought into use

The consideration that a person derives from the event
described in section EE 49(5B) is the amount of the deduction for
depreciation loss alowed under section EE 41(4).

|

(1)

(8)

9)

Irreparable damage

The consideration that a person derives from the event
described in section EE 49(4) is the amount of insurance, indem-
nity, or compensation they receive for the irreparable damage
(amount A). If the person is a registered person, amount A
does not include the amount, if any, of GST charged on
amount A to the extent to which amount A is treated as being
consideration received for a supply of services by the regis-
tered person under section 5(13) of the Goods and Services
Tax Act 1985.

Repossession

The consideration that a person derives from the event

described in section EE 49(5) is the item’s cost minus the net

amount paid. Two qualifications are—

(@ if the person is aregistered person, the “consideration
that the person derives’ does not include any GST
charged on ataxable supply they make:

(b) “netamount paid” means the amount paid by the buyer
to the seller for the item under the contract minus any
amount refunded by the seller to the buyer.

Other items

The consideration that a person derives from the disposal of
an item along with any other item, or from the occurrence of
an event involving an item that also involves other items, is
the item’s market value. Two qualifications are—

(@ if the person makes a taxable supply, “market value”
means the market value minus any GST that would be
charged on the supply:

(b) this subsection does not apply to a transfer under a
relationship agreement.
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Item leaving New Zealand per manently

(10) The consideration that a person derives from the event

referred to in section EE 49(9) is described in section EZ 22(1)
(Sections EE 47 and EE 49: permanent removal: allowance
before 1 April 1995).

Defined in this Act: amount, consideration, deduction, depreciation loss, dispose,
geothermal well, GST, GST charged, New Zealand, registered person, relationship
agreement, services, taxable supply

Compare: 2004 No 35 s EE 38

EE 48 Items for purposes of section EE 46

)

)

730

Items to which sections EE 50 to EE 54 apply

For the purposes of section EE 46, an item of property to which
sections EE 50 to EE 54 apply is an item of depreciable property
that a person owns, including—

(@ anitem for which the person has been allowed a deduc-
tion for an amount of depreciation loss they have had
under section EE 32; and

(b) an item to which section €Z 11 (Recovery of deductions
for software acquired before 1 April 1993) applies.

Exclusions

Sections EE 50 to EE 54 do not apply to—

(@ an item of property that, on the date on which the
disposal or the event occurs, is accounted for in a pool;
or

(b) anitem of petroleum-related depreciable property; or

(c) anitem of intangible property that isexcluded deprecia
ble property, other than software; or

(d) aland improvement that is excluded depreciable prop-
erty of akind for which no deduction for depreciation
was alowed under section 108 of the Income Tax Act
1976.

Defined in this Act: amount, deduction, depreciable property, depreciation |oss,
excluded depreciable property, own, petroleum-related depreciable property, pool,
property

Compare: 2004 No 35 s EE 39
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EE 49 Eventsfor purposes of section EE 46

D

e

©)

(4)

©)

Events to which sections EE 50 to EE 54 apply

For the purposes of section EE 46, this section describes the
events to which sections EE 50 to EE 54 apply.

Change of use or location of use

The first event is the change of use, or change of location of
use, of an item of property, as a result of which a person is
denied a deduction for an amount of depreciation loss for the
item for the next income year. The event is treated as occur-
ring on the first day of the next income year.

Loss or theft

The second event is the loss or theft of an item of property, if
the item is not recovered in the income year in which the loss
or theft occurs.

Irreparable damage
The third event is the irreparable damage of an item of
property.

Repossession

The fourth event is the seller’s repossession of an item of
property to which section EE 3 applies because the buyer wholly
or partly failsto pay the consideration. The event is treated as
occurring on the date on which the item is repossessed.

New (unanimous)

(5B)

Unused geothermal well brought into use

The fifth event is, for a person’s geothermal well that is
unavailable for use under section EE 6(4) because the geother-
mal energy proving period has ended, is when the person
starts to—

(@ usethe well in deriving assessable income or carrying
on a business for the purpose of deriving assessable
income:

|
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New (unanimous)

|

(b) have the well available for use in deriving assessable

income or carrying on a business for the purpose of
deriving assessable income.

(6)

()

(8)

9)

Satutory acquisition

The (fifth) sixth event isthe acquisition of an item of property
by a person acting under statutory authority.

Cessation of ownership under section EE 4 or EE 5

The seventh event is the cessation of ownership of afixture or
improvement—

(8 that alesseeistreated as having under section EE 4(2); or
(b) that aperson is treated as having under section EE 5(3).

Cessation of rights in intangible property

The eighth event is an occurrence that has the effect that the
owner of an item of intangible property is no longer able, and
will never be able, to exercise the rights that constitute or are
part of the item.

Item leaving New Zealand per manently

The ninth event is described in section EZ 22(2) (Sections EE 47
and EE 49: permanent removal: alowance before 1 April
1995).

Defined in this Act: amount, assessable income, business, deduction, depreciation
loss, geothermal energy proving period, geothermal well, improvement, income
year, Tessee, New Zealand, own, pay, property

Compare: 2004 No 35 s EE 40

EE 50 Effect of disposal or event

D

732

Amount of depreciation recovery income

For the purposes of section EE 46, if the consideration is more
than the item’s adjusted tax value on the date on which the
disposal or the event occurs, the lesser of the following
amounts is the amount of depreciation recovery income
derived by the person for the income year in which the dispo-
sal or the event occurs:
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(@ theamount by which the consideration is more than the
item’s adjusted tax value on the date on which the

disposal or the event occurs; and

(b) the total of the amounts of depreciation loss for which
the person has been alowed deductions for the item
including, for an item to which section €Z 11 (Recovery
of deductions for software acquired before 1 April
1993) applies, any deduction allowed for itsacquisition.

Amount of depreciation loss

(2) For the purposes of section EE 46, if the consideration is less
than the item’s adjusted tax value on the date on which the
disposal or the event occurs, the person has an amount of
depreciation loss, for the income year in which the disposal or
the event occurs, that is the amount by which the considera-
tion is less than the item’s adjusted tax value on that date.

When this section does not apply

(3) Subsection (2) does not apply if the item is a building unless—
(@ thebuilding hasbeen irreparably damaged and rendered

useless for the purpose of deriving income; and
(b) the damage occurs—

(i) in the 200506 income year or a (subsequent)

later income year:

(i) asaresult of the extreme climatic conditions that
occurred during the month of February 2004 in

New Zealand:

(iii) asaresult of the storm event that occurred during
the month of July 2004 in the Bay of Plenty area;

and

(c) thedamage is caused other than as aresult of the action
or failure to act of the person, an agent of the person, or

an associated person.

Defined in this Act: acquire, adjusted tax value, amount, consideration, deduction,
depreciation loss, depreciation recovery income, dispose, income, income year

Compare: 2004 No 35 s EE 41

EE 51 Amount of depreciation recovery income when item
partly used for business

Item to which this section applies
(1) This section applies to an item of property that—
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@

©)

(base value — adjusted tax value)

(4)

®)

(6)

()

734

(8 isanitem to which this section applies, as described in
section EE 48; and
(b) is, a any time during the period the person owns it,
dealt with in—
(i)  subpart DE (Motor vehicle expenditure); or
(i) any applicable paragraph in section EZ 12
(Amounts of depreciation recovery income and
depreciation loss for part business use (in or
before 1992-93) up to the 2004-05 incomeyear);
or
(iii) section EE 52.

Depreciation recovery income

If the consideration referred to in section EE 46 is |ess than or
equal to the cost of the item to the person, the amount of
depreciation recovery income that the person hasis an amount
calculated using the formula in subsection (3).

Formula
The formula is—
all deductions amount of
depreciation

recovery income.

Definition of items in formula
The items in the formula are defined in subsections (5) to (8).

All deductions

All deductions is all amounts of depreciation loss for which
the person has been allowed a deduction for the item in each
of the income years in which the person has owned the item.

Base value

Base value has the applicable one of the meanings in sec-
tions EE 58 to EE 60.

Adjusted tax value

Adjusted tax value is the item’s adjusted tax value on the
date on which the disposal or the event occurs.
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(8)

Amount of depreciation recovery income
Amount of depreciation recovery income is the amount
described in section EE 50(1).

Defined in this Act: adjusted tax value, amount, business, deduction, depreciation
|oss, depreciation recovery income, income year, own, property

Compare: 2004 No 35 s EE 42

EE 52 Amount of depreciation loss when item partly used to

D

)

©)

produce income
When subsection (2) applies

Subsection (2) applies when—

(@ aperson hasan amount of depreciation loss for an item
of depreciable property for an income year, other than
an amount arising under section EE 50(2); and

(b) atatimeduring theincomeyear, theitemispartly used,
or partly available for use, by the person—

(i)  in deriving assessable income or carrying on a
business for the purpose of deriving assessable
income; or

(i) inaway that is subject to fringe benefit tax; and

(c) at the same time, the item is partly used, or is partly
available for use, by the person for a use that falls
outside both paragraph (b)(i) and (ii); and

(d) the item is not a motor vehicle to which subpart DE
(Motor vehicle expenditure) applies.

Partial use: formula

The deduction the person is allowed for the amount of depre-
ciation loss must not be more than the amount calculated
using the formula—

qualifying use days

depreciation loss x al days

Definition of items in formula

In the formulain subsection (2),—

(@ depreciation lossisthe amount of depreciation loss for
the income year:

(b) qualifying use days is the number of days in the
income year on which the person owns the item and
uses it, or has it available for use, for a use that falls
within subsection (1)(b)(i) or (ii):
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(c) all days is the number of days in the income year on
which the person owns the item and uses it or has it
available for use.

Other units of measurement

(4) A unit of measurement other than days, whether relating to
time, distance, or anything else, isto be used in the formulaif
it achieves a more appropriate apportionment.

When subsection (6) applies

(5) Subsection (6) applies when—
(8 aperson has an amount of depreciation loss for an item
of depreciable property arising under section EE 50(2); and
(b) theitem was, at any time during the period the person
owned it, dealt with in—
(i)  subsection (2); or
(i) any applicable paragraph in section EZ 12
(Amounts of depreciation recovery income and
depreciation loss for part business use (in or
before 1992-93) up to the 200405 income year);
and
(c) the item is not a motor vehicle to which subpart DE

applies.

Deduction for depreciation loss: formula
(6) The deduction the person (has)is allowed for the amount of
depreciation loss is calculated using the formula—

all deductions
(base value — adjusted tax value at date).

disposal depreciation loss x

Definition of items in formula

(7)  Inthe formulain subsection (6),—

(8 disposal depreciation lossisthe amount resulting from
a calculation made for the item under section EE 50(2):

(b) all deductionsisall amounts of depreciation loss relat-
ing to the item for which the person has been allowed a
deduction in each of the income years in which the
person has owned the item:

(c) basevalue haswhichever isapplicable of the meanings
in sections EE 58 to EE 60:
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(d) adjusted tax value at date is the item’s adjusted tax
value on the date on which the disposal or event occurs.

New (unanimous)

8

9)

(10)

When subsection (9) applies

Subsection (9) applies when—

(8 aperson has an amount of depreciation loss for an item
of depreciable property for an income year arising
under section EE 50(2); and

(b) intheincome year in which the amount of depreciation
loss arises, the person starts to use the item, or have it
available for use, for the purpose of deriving assessable
income or carrying on a business for the purpose of
deriving assessable income; and

(c) atatimeduring theincomeyear, theitemispartly used,
or partly available for use, by the person—

(i)  in deriving assessable income or carrying on a
business for the purpose of deriving assessable
income; or

(i) inaway that is subject to fringe benefit tax; and

(d) the item is not a motor vehicle to which subpart DE
(Motor vehicle expenditure) applies.

Partial use: formula
The deduction the person is allowed for the amount of depre-
ciation loss is calculated using the formula—
qualifying use days
al days.

disposal depreciation loss x

Definition of items in formula

In the formulain subsection (9),—

(@ disposal depreciation lossisthe amount resulting from
a calculation made for the item under section EE 50(2):

(b) qualifying use days is the number of days in the
income year on which the person owns the item and
uses it, or has it available for use, for a use that falls
within subsection (8)(c)(i) o (ii):
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New (unanimous)

|

(c) all days is the number of days in the income year on

which the person owns the item and uses it or has it
available for use for any purpose.

Other units of measurement

(11) A unit of measurement other than days, whether relating to

time, distance, or anything else, isto be used in the formulaif
it achieves a more appropriate apportionment.
|

Defined in this Act: adjusted tax value, amount, assessable income, business,
deduction, depreciable property, depreciation loss, fringe benefit tax, income year,
motor vehicle, property

Compare: 2004 No 35 s FB 7

EE 53 Amount of depreciation recovery income when lost or

D

e

©)

4)

738

stolen items recover ed
When this section applies

This section applies when an item of property to which
section EE 49(3) applies—

(& isrecovered in alater income year; and

(b) istill owned by the person; and

(o) isdtill used or available for use by the person.

Person treated as acquiring item

The person is treated as having acquired the item, on the date
of recovery, for its adjusted tax value at the start of the income
year in which it was lost or stolen.

Person treated as deriving income: amount

The person is treated as deriving an amount of depreciation
recovery income equal to the amount of depreciation loss that
the person has under section EE 50(2) for which they have been
allowed a deduction.

Person treated as deriving income: income year

The income year in which the person derives the depreciation

recovery income is—

(& theincomeyear in whichtheitemislost or stolen, if the
person chooses that year; or
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(b) theincome year in which the item is recovered, in any
other case.

Defined in this Act: adjusted tax value, amount, deduction, depreciation |oss,
depreciation recovery income, income year, own, property

Compare: 2004 No 35 s EE 43

EE 54 Amount of depreciation recovery income when

D

@

©)

compensation received
When this section applies

This section applies when a person receives insurance, indem-
nity, or compensation for an item of property to which this
section applies, as described in section EE 48, other than for an
item that is lost, stolen, or irreparably damaged.

Compensation subtracted

An amount must be subtracted from the item’s adjusted tax
value. The amount is the amount by which the insurance,
indemnity, or compensation that the person receives is more
than the expenditure that the person incurs because of the
event for which the person receives the insurance, indemnity,
or compensation.

Depreciation recovery income

If the item’'s adjusted tax value becomes negative in an
income year through the application of subsection (2), the nega-
tive amount is an amount of depreciation recovery income
derived by the person in the income year.

Defined in this Act: adjusted tax value, amount, depreciation recovery income,
income year, property

Compare: 2004 No 35 sEE 44

New (unanimous)

EE 54B Unused geothermal well brought into use

D

When this section applies

This section applies to a person when an event occurs to
which section EE 49(5B) applies.
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New (unanimous)

e

Person treated as acquiring well

The person is treated as having acquired the geothermal well
on the day on which the event occurs for the cost of the well
under this subpart before the event occurs.

Defined in this Act: acquire, geothermal well

Compare: 2004 No 35 s EE 44B

I nterpretation provisions

EE 55 Cost: GST

1

)

©)

(4)

740

When this section applies

This section applies when an amount of depreciation loss or
an amount of depreciation recovery income is calculated by
reference to the cost of an item of depreciable property to a
person.

Cost reduced: input tax

The item’s cost is reduced by subtracting the amount, if any,
of input tax applying to the supply of the item to the person.
This subsection is overridden by subsection (3).

Cost reduced: input tax

This subsection applies to an item that was not acquired or
produced for the principal purpose of making taxable supplies
but is applied in an income year principally for that purpose.
The item’s cost is reduced by subtracting a proportion of the
amount, if any, calculated under sections 21F and 21G, and
deductible under section 20(3)(e), of the Goods and Services
Tax Act 1985. The proportion is the proportion of the amount
that arises from the application of the item in the income year
principaly for the purpose of making taxable supplies.

Cost increased: output tax

This subsection applies to an item that was acquired or pro-
duced for the principal purpose of making taxable supplies but
is applied in an income year other than for that purpose. The
item’s cost is increased by adding the amount, if any, of
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output tax charged in the income year for the supply of the
item because section 21 of the Goods and Services Tax Act
1985 applies to the supply.

Defined in this Act: amount, depreciable property, depreciation loss, depreciation
recovery income, GST, income year, input tax, output tax, taxable supply

Compare: 2004 No 35 s EE 45

Adjusted tax value

EE 56 Meaning of adjusted tax value
Adjusted tax value means,—
(@ for anitem of depreciable property, the amount calcu-
lated using the formula in section EE 57:
(b) for a pool, the total of the adjusted tax values of the
items in the pool.

Defined in this Act: adjusted tax value, amount, depreciable property, pool
Compare: 2004 No 35 s EE 46

EE 57 Formula
Formula

(1) Theformulareferred to in section EE 56 iS—
base value — total deductions.

Definition of items in formula

(2) Inthe formula—
(8 base value has the applicable meaning in sections EE 58,
EE 59, EE 60, and EZ 23(1) (Base value and total deductions
in section EE 57: before 1 April 1995):
(b) total deductionsis defined in section EE 61.
Defined in this Act: deduction
Compare: 2004 No 35 s EE 47

EE 58 Base valuein section EE 57 when none of sections
EE 59, EE 60, and EZ 23(1) applies

When this section applies

(1) This section applies when none of sections EE 59, EE 60, and
EZ 23(1) (Base value and total deductions in section EE 57:
before 1 April 1995) applies.
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)

©)

Base value
Base value is the cost of the item to the person.

Cost

In this section, “cost” is qualified as follows:

@

(b)

(©

(d)

expenditure is excluded from it if it is expenditure for
which a person has been allowed a deduction for an
amount of depreciation loss they have had under
section EE 40((2)3) or EE 50(2) or the corresponding provi-
sion of the Income Tax Act 2004 or the Income Tax Act
1994; and
expenditure is not excluded from it if it is expenditure
for which a person has been alowed a deduction for an
amount of depreciation loss they have had under any
other provision of this subpart or the corresponding
provision of the Income Tax Act 2004 or the Income
Tax Act 1994; and
expenditure is excluded from it if it is expenditure for
which a person has been allowed a deduction under any
other subpart or the corresponding provision of the
Income Tax Act 2004 or the Income Tax Act 1994; and
expenditure—
(i) is not excluded from it if it is described in
section EZ 23(2)(a); and
(i) is excluded from it if it is described in
section EZ 23(2)(h).

Defined in this Act: amount, deduction, depreciation loss
Compare: 2004 No 35 s EE 48

EE 59 Base valuein section EE 57 when no previous
deduction

When this section applies
This section applies when all the following apply to the item:

D

742

(@)
(b)

(©

it is not a building; and

it isnot an item of petroleum-related depreciable prop-

erty; and

it is not an item that the person—

(i) acquiredto useor have availablefor usein deriv-
ing assessable income or carrying on a business
for the purpose of deriving assessable income;
and

10

15

20

25

30

35



Income Tax Part E cl EE 59

(i)  first used for the purpose of deriving assessable
income or carrying on a business for the purpose
of deriving assessable income; and

(d) it hasbeen, since the person acquired it and first used it
or had it available for use for any purpose, an item for
which the person could not in any income year have
been allowed a deduction for an amount of depreciation
loss, whether because of the nature of the person’s use
of the item or the person’s non-residence or for any
other reason; and

(e) inrelation to the 1992-93 income year,—

(i) itwasacquired by the person after the end of that
income year; or

(i) it was an item described in section EZ 23(3) (Base
value and total deductions in section EE 57:
before 1 April 1995).

Struck out (unanimous)

)

Base value

Base value is the item’s market value at the time the person
was first alowed a deduction for an amount of depreciation

loss for the item.
[

New (unanimous)

)

Base value

Base value is the item’s market value when the person starts
to use it, or to have it available for use, for the purpose of
deriving assessable income or carrying on a business for the
purpose of deriving assessable income.

|

Defined in this Act: acquire, amount, assessable income, business, deduction,
depreciation loss, income year, petroleum-related depreciable property

Compare: 2004 No 35 s EE 49
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EE 60 Base valuein section EE 57 when property is

D

)

©)

4)

©)

744

petroleum-related depreciable property

When this section applies

This section applies when the item is an item of petroleum-

related depreciable property to which both the following

apply:

() section EZ 23(1) (Base value and total deductions in
section EE 57: before 1 April 1995) does not apply toit;

and

(b) the person (person A) acquires it from an associated
person.

Base value

Base value is the lesser of—

(@ the cost of the item to person A; and

(b) the total of the amounts described in subsections (3)
and (4).

First amount for purposes of subsection (2)(b)

The amount is the cost of the item to—

(@) the associated person, if the associated person did not
acquire the item from either person A or another person
associated with person A; or

(b)  whoever owned the item, whether person A or the asso-
ciated person, at the start of an unbroken chain of
ownership made up of person A and 1 or more persons
associated with person A.

Second amount for purposes of subsection (2)(b)

The amount is all expenditure incurred for the item by person
A and the associated person or associated persons before the
date on which person A acquired the item.

Cost and expenditure

In this section, “cost” and “expenditure” are qualified as

follows:

(@) expenditure is excluded from them if it is expenditure
for which a person has been alowed a deduction for an
amount of depreciation loss they have had under
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section EE 40((2)3) or EE 50(2) or the corresponding provi-
sion of the Income Tax Act 2004 or the Income Tax Act
1994; and

(b) expenditureis not excluded from them if it is expendi-
ture for which a person has been allowed a deduction
for an amount of depreciation loss they have had under
any other provision of this subpart or the corresponding
provision of the Income Tax Act 2004 or the Income
Tax Act 1994; and

(c) expenditure is excluded from them if it is expenditure
for which a person is alowed a deduction under any
other subpart or the corresponding provision of the
Income Tax Act 2004 or the Income Tax Act 1994; and

(d) expenditure is excluded from them if it is expenditure
for which a person would have been allowed a deduc-
tion under any other subpart if this Act had applied or
the corresponding provision of the Income Tax Act
2004 or the Income Tax Act 1994 if the Act had
applied.

Defined in this Act: acquire, amount, associated person, deduction, depreciation
loss, own, petroleum-related depreciable property

Compare: 2004 No 35 s EE 50

EE 61 Total deductionsin section EE 57

D

Total deductions

Total deductions is the total, calculated as at a particular
time, of —

(@ the amount described in subsection (2); and

(b) the amount described in subsection (3)(.); and

New (unanimous)

(c) the amount of a deduction under section EE 24B.

)

First amount for purposes of subsection (1)

The amount is all amounts that 1 or more of the following
provisions has required to be subtracted from the item’s
adjusted tax value since the start of the 1993-94 income year:
(&) section EE 54(2):

(b) section EE 44(2) of the Income Tax Act 2004:

(c) section EG 19(5) of the Income Tax Act 1994:
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(d) the provision described in section EZ 23(4) (Base value
and total deductions in section EE 57: before 1 April
1995).

Second amount for purposes of subsection (1)

(3 Theamountisall deductionsfor amounts of depreciation |0ss,
calculated using the method described in subsection (4), that, in
the period described in subsection (5),—
(@ the person was allowed for the item and,—
New (unanimous)
|

(i) iftheitemisapatent, for the patent applicationin
relation to which the item was granted:

@if) if the item is a geotherma well that a person
acquired under section EE 54B(2), for the well
before the person acquired it under that section;
or

|
(b) the person would have been alowed if they had used
the item wholly in deriving assessable income or carry-
ing on abusiness for the purpose of deriving assessable
income.
Method
(4) The method is—
(@ the depreciation method that the person used in each
relevant income year; or
(b) the diminishing value method, if the person did not
make deductions for amounts of depreciation loss for
the item.
Period
(5) The period ends with the end of the income year before the

income year in which the particular time occurs, and starts
with,—

Struck out (unanimous)

1

() if section EE 58 applies to the item, the date on which the
person acquired the item; or

(b) if section EE 59 applies to the item, the start of the month

in which the person was first allowed a deduction for an

amount of depreciation loss for the item; or
]
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Struck out (unanimous)

(c) if section EE 60 applies to the item, the date on which
person A or the relevant associated person acquired the
item; or

(d) if section EZ 23(1) applies to the item, the end of the
1992-93 income year.

]
New (unanimous)

(@ for anitem to which section EE 58 applies,—

(i)  unless subparagraph (i) or (iii) applies, the date on
which the person acquired the item; or

(i) if the item is a geotherma well that a person
acquired under section EE 54B(2), the earliest date
on which the person acquired the well under
section EE 56(4) or otherwise; or

(iti) if theitem isapatent and the person acquired the
patent application in relation to which the patent
was granted, the date on which the person
acquired the patent application; or

(b) for anitem to which section EE 59 applies,—

(i)  unless subparagraph (ii) applies, the beginning of
the month in which the person started to use the
item, or to have it available for use for the pur-
pose of deriving assessableincome or carrying on
a business for the purpose of deriving assessable
income; or

(i) if theitemisapatent and the person acquired the
patent application in relation to which the patent
was granted, the beginning of the month in which
the person acquired the patent application; or

(c) for an item to which section EE 60 applies, the date on
which person A or the relevant associated person
acquired the item; or

(d) for anitem to which section EZ 23(1) (Base value and total

deductions in section EE 57: before 1 April 1995)
appliesto theitem, the end of the 1992—-93 income year.
|

Defined in this Act: acquire, adjusted tax value, amount, assessable income, associ-
ated person, business, deduction, depreciation loss, depreciation method, diminish-
ing value method, geothermal well, income year

Compare: 2004 No 35 s EE 51
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Definitions

EE 62 Meaning of annual rate

D

e

©)

(4)

©)

Meaning
Annual rate means the annual depreciation rate applying to

an item of depreciable property that aperson owns. Therateis
1 of the rates described in subsections (2) to (6).

1995-96 income year or later

The rate is the rate set by section EE 30(2)(a) or (b) if both the

following apply to the item:

(8 theperson acquiresit in their 1995-96 income year or a
later income year; and

(b) theitem isnot dealt with in any of subsections (3) to (6).

1995-96 income year or later: international aircraft

The rate is the rate set by section EE 30(2)(c) if the item is an
international aircraft that the person acquiresin their 1995-96
income year or a later income year.

Fixed life intangible property

The rate is the rate set by section EE 32 if both the following

apply to the item:

(@ theitemisanitem of fixed life intangible property; and

(b) the item is not an item of excluded depreciable
property.

Patents, applications. complete specification before 1 April
2005

Therateistherate set by section EE 33 if the item isapatent and
section EE 33 applies to the item and the person.

Struck out (unanimous)

(6)

Patent applications. lodged with complete specification on
or after 1 April 2005

The rate is the rate set by section EE 34 if the item is a patent

application and section EE 34 appliesto the item and the person.
]
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Struck out (unanimous)

(1)

(8)

1
Patents. application lodged with complete specification on
or after 1 April 2005

Therateistherate set by section EE 35 if the item isapatent and
section EE 35 applies to the item and the person.

Plant variety rights
The rate is the rate set by section EE 36 if the item is a plant
variety right and section EE 36 applies to the item and the

person.
]

(9)

(10)

199495 income year

The rate is the rate set by section EZ 14 (Annua rate for item

acquired on or after 1 April 1993 and before end of person’s

199495 income year) if al the following apply to the item:

(8 the person acquired it before the end of their 199495
income year; and

(b) theitem isnot an item of fixed life intangible property;
and

(c) the item is not an item of excluded depreciable

property.

Excluded depreciable property

The rate is the rate set by section EZ 16 (Annua rate for
excluded depreciable property: 1992-93 tax year) if the item
is an item of excluded depreciable property.

Defined in this Act: acquire, annual rate, depreciable property, excluded deprecia-
ble property, fixed life intangible property, income year, international aircraft, own

Compare: 2004 No 35 s EE 52

EE 63 Meaning of depreciable intangible property

)

@

Meaning
Depreciable intangible property means the property listed
in schedule 14 (Depreciable intangible property).

Criteria for listing in schedule 14

For property to be listed in schedule 14, the criteria are as
follows:
(@ it must be intangible; and
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(b) it must have a finite useful life that can be estimated
with a reasonable degree of certainty on the date of its
acquisition.

Schedule 14 prevails

(3) Property that is listed in schedule 14 is depreciable intangible
property even if the criteria are not met.
Defined in this Act: acquire, depreciable intangible property, property
Compare: 2004 No 35 s EE 53

EE 64 Meaning of estimated useful life

Meaning for item of depreciable property, except for
copyright in sound recording

(1) Estimated useful life, for an item of depreciable property,
other than a copyright in a sound recording, means the period
over which theitem might reasonably be expected to be useful
in deriving assessable income or carrying on abusinessfor the
purpose of deriving assessable income, taking into account—
(@ the passage of time, likely wear and tear, exhaustion,

and obsolescence; and
(b) an assumption of normal and reasonable maintenance.

Meaning for copyright in sound recording

(2) Estimated useful life, for a copyright in a sound recording,
means the period from the time at which the copyright might
reasonably be expected to befirst useful in deriving assessable
income until the end of the income year in which it might
reasonably be expected that 90% of all theincome that will be
derived from it has been derived.

Defined in this Act: assessable income, business, depreciable property, estimated
useful life, income year, sound recording

Compare: 2004 No 35 s EE 54

EE 65 Meaning of excluded depreciable property
Meaning

(1) Excluded depreciable property means, for a person,—
(@ depreciable property for whose purchase or construc-
tion the person entered into a binding contract before
16 December 1991; or
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@

(b)  depreciable property that the person used or had avail-
able for use for any purpose whatever within New
Zedland, other than as trading stock, before 1 April
1993; or

(c) depreciable property that is an intangible item that the
person used or had available for use before 1 April
1993; or

(d) depreciable property that is or has been a qualifying
asset for the person; or

(e) depreciable property to the extent to which it is or has
been a qualifying improvement for the person.

Exclusion

Excluded depreciable property does not include property to

which both the following apply:

(@ it existed at the end of the 1992—93 income year; and

(b) the Commissioner allowed it to be accounted for in that
income year using the standard value method, the
replacement value method, or the annual revaluation
method.

Defined in this Act: Commissioner, depreciable property, excluded depreciable
property, income year, New Zealand, property, qualifying improvement, qualifying
asset, trading stock

Compare: 2004 No 35 s EE 55

EE 66 Meaning of maximum pooling value

D

)

Meaning

Maximum pooling value, for an item of depreciable prop-

erty, means the greater of—

(@ $2,000; and

(b) the value set in a determination issued under section
91AAL of the Tax Administration Act 1994 applying to
the item.

Increase in specified sum

The Governor-General may make an Order in Council
increasing the sum specified in subsection (1)(a).

Defined in this Act: depreciable property, maximum pooling value

Compare: 2004 No 35 s EE 56

751

5

10

15

20

25

30

35



Part E cl EE 67 Income Tax

EE 67 Meaning of poolable property

D

)

©)

4)

Meaning

Poolable property, for an income year, means an item of
depreciable property that a person owns to which subsec-

tions (2) to (4) apply.

Not a building
The item is not a building.

Maximum pooling value or globo method

The item—

(@ isacquiredintheincome year for acost equal to or less
than its maximum pooling value; or

(b) was previously accounted for separately but has, as at
the start of the income year, an adjusted tax value equal
to or less than its maximum pooling value; or

(c) was accounted for at the end of the 1992-93 income
year using, with the Commissioner’s permission, the
globo accounting method.

Wholly used or subject to fringe benefit tax

The item—

(@ is wholly used or available for use by the person in
deriving assessable income or carrying on a business
for the purpose of deriving assessable income; or

(b) to the extent to which it is not wholly used or available
for use by the person in deriving assessable income or
carrying on a business for the purpose of deriving
assessable income, is used in a way that is subject to
fringe benefit tax.

Defined in this Act: acquire, adjusted tax value, assessable income, business,
Commissioner, depreciable property, fringe benefit tax, income year, maximum
pooling value, own, poolable property

Compare: 2004 No 35 s EE 57

EE 68 Other definitions
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In this Act,—
depreciation method means a method described in section
EE 12

diminishing value method means the method of calculating
an amount of depreciation loss for an item of depreciable
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property by subtracting, in each income year, a constant per-
centage of the item’'s adjusted tax value from the item’s
adjusted tax value

diminishing valuerate means the rate that a person using the
diminishing value method applies to an item of depreciable
property

economic rate means the economic depreciation rate of an
item of depreciable property, set under sections EE 26 to EE 29

estimated residual market value means, for an item of

depreciable property, its market value at the end of its esti-

mated useful life, estimated reasonably as at the date of acqui-

sition and based on an assumption of normal and reasonable

maintenance over its estimated useful life

fixed life intangible property means property that—

(& isdepreciable intangible property; and

(b) hasalegal lifethat could reasonably be expected, on the
date of the property’ s acquisition, to be the same length
as the property’s remaining estimated useful life

improvement means an ateration, extension, or repair of an
item of depreciable property that increases its capital value

international aircraft means a jet-engined aircraft that a
person uses in an income year mainly in regular commercial
service to transport passengers between New Zealand and any
other place

Struck out (unanimous)

legal life means the number of years, months, and days for
which an owner’s interest in an item of intangible property
exists under the contract or statute that creates the owner’s
interest, assuming that the owner exercises any rights of
renewal or extension that are either essentially unconditional

or conditional on the payment of predetermined fees
]

New (unanimous)

legal life,—

(@ for an item to which paragraphs (b) and (c) do not apply,
means the number of years, months, and days for which

|
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New (unanimous)

|
an owner’s interest in an item of intangible property
exists under the contract or statute that creates the
owner’ sinterest, assuming that the owner exercises any
rights of renewal or extension that are either essentially
unconditional or conditional on the payment of prede-
termined fees:

(b) foranitemthat isapatent application or apatent, means
thelegal life under paragraph (a) that a patent would have
if granted when a patent application is first lodged:

(c) for anitem that is plant variety rights, means the total
of—

(i) the legd life that the rights would have under
paragraph (a); and

(i) the number of whole calendar months during
which the person owns the plant variety rights
application in relation to which the rights are
granted

|

54

petroleum-related depreciable property means depreciable

property that is—

(@ petroleum drilling rigs; or

(b) support vessels for offshore petroleum drilling rigs; or

(c) support vessels for offshore petroleum production
platforms

pool means items of depreciable property that a person
chooses under section EE 12 to depreciate as a pool using the
pool method

pool method means the method of calculating an amount of
depreciation loss set out in section EE 21

provisional rate means a provisional rate as described in
section EE 37

special rate means a special rate as described in section EE 37

straight-line method means the method of calculating an
amount of depreciation loss for an item of depreciable prop-
erty by subtracting, in each income year, a constant percent-
age of the item’s cost, to its owner, from the item’s adjusted
tax value
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EF1
EF 2
EF 3
EF 4
EF 5
EF 6

EF 1

EF 2

straight-line rate means the rate that a person using the
straight-line method applies to an item of depreciable
property.

Defined in this Act: acquire, adjusted tax value, amount, depreciable intangible
property, depreciable property, depreciation |oss, depreciation method, diminishing
value method, diminishing value rate, economic rate, estimated residual market
value, estimated useful life, fixed life intangible property, improvement, income
year, international aircraft, legal life, New Zealand, own, pay, petroleum, petro-
leum-rel ated depreciable property, plant variety rights, pool, pool method, property,
provisional rate, special rate, straight-line method, siraight-line rate

Compare: 2004 No 35 s EE 58

Subpart EF—Taxes and levies
Contents

Fringe benefit tax

Employer’s superannuation contribution tax
Accident compensation levies and premiums
Use of money interest payable by Commissioner
Use of money interest payable by person
Different tax years

Fringe benefit tax

Fringe benefit tax for which a deduction is allowed may be
deducted only in the income year in which the relevant fringe
benefits are provided or granted, whether or not the tax actu-
ally becomes due and payable in the income year.

Defined in this Act: deduction, fringe benefit tax, income year, pay

Compare: 2004 No 35 sEF 1

(ESCT)Employer’s superannuation contribution tax

An amount of employer’s superannuation contribution tax
(ESCT) for which a deduction is alowed may be deducted
only in the income year in which the employer’ s superannua-
tion contributions to which the tax relates are made, whether
or not the tax actually becomes due and payable in the income
year.

Defined in this Act: deduction, employer’s superannuation contribution, ESCT,
income year, pay

Compare: 2004 No 35 s EF 2
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EF 3 (ACC)Accident compensation levies and premiums
Timing of deduction

(1) A deduction that an employer or self-employed person is
alowed for an Accident Compensation Corporation (ACC)
levy or premium is alocated to the income year in which it
becomes due and payable, except as provided in subsection (2)
or (3).

Earlier income year

(2) If adeductionfor an ACC levy or premium has been allocated
to an income year earlier than the income year in which the
levy or premium becomes due and payable and, because of the
time bar or for another reason, the Commissioner cannot
lawfully amend the assessment for the income year, the
deduction is allocated to the income year in which it was
allowed.

Balance dates between 1 October and 6 April

(3) If a person’s income year ends on a baance date faling
between 1 October and 6 April (both datesinclusive), an ACC
levy or premium that is due on a date in schedule 3, part A,
column H (Payment of provisional tax and termina tax) is
treated as if it were due and payable on the relevant date in
schedule 3, part A, column G for the person’s corresponding
income year.

References to dates in schedule 3

(4) For the purposes of subsection (3), references to the date in
schedule 3, part A, columns G and H (which refer to months only
and not days) are references to the day in the relevant month
that is fixed by the following:

(8 thedefinition of instalment datein section YA 1 (Defini-
tions); and

(b) sections RA 3 (Terminal tax obligations), RC 1(2), and RC 20
to RC 24 (which relate to provisiona tax instalments in
transitional years).

Meaning of ACC levy or premium

(5) In this section, ACC levy or premium means any of the
following levies, premiums, or penalties:
(@ thefollowing levy or premium:
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(b)

(©)

(d)

(e)

(®)
(9
(h)
(i)

(i) alevy to fund the (Employers’) Work Account
under section 168 of the Injury Prevention, Reha-
bilitation, and Compensation Act 2001; or

(i) an employer’s premium to fund the Employers
Account under section 281B of the Accident
Insurance Act 1998:

a Residual Claims levy under—

(i)  section 193 of the Injury Prevention, Rehabilita-
tion, and Compensation Act 2001; or

(i)  section 304 of the Accident Insurance Act 1998:

the following levy or premium:

(i) alevy to fund the (Salf-employed Work Account
under section 202) Work Account under section
168B or 211 of the Injury Prevention, Rehabilita-
tion, and Compensation Act 2001; or

(i) a premium to fund the Self-Employed Work
Account under section 300 of the Accident Insur-
ance Act 1998:

the following levy or premium:

(i) alevytofundthe Earners Account under section
219(1) of the Injury Prevention, Rehabilitation,
and Compensation Act 2001; or

(i) apremium to fund the Earners Account under
section 283(1) of the Accident Insurance Act
1998:

the following levy:

(i) anEarners Account Residual levy under section
219(2) of the Injury Prevention, Rehabilitation,
and Compensation Act 2001; or

(i) anEarners Account levy under section 283(2) of
the Accident Insurance Act 1998:

alevy to meet the costs of the Regulator under section

236 of the Accident Insurance Act 1998:

a contribution to the Insolvent Insurers Fund under

section 246 or 247 of the Accident Insurance Act 1998:

alevy or penalty payable to the Non-Compliers Fund

under section 263 of the Accident Insurance Act 1998:

a base premium under sections 466 to 470 of the Acci-

dent Insurance Act 1998.

Defined in this Act: ACC levy or premium, Commissioner, deduction, employer,
income year, pay, time bar

Compare: 2004 No 35 sEF 3
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EF 4

D

@

©)

4)

EF 5

D

)

758

Use of money interest payable by Commissioner

Timing of income

Income that is interest payable by the Commissioner to a
person under Part 7 of the Tax Administration Act 1994 is
alocated to the income year in which the Commissioner pays
the interest. This subsection is overridden by subsections (2) and
(3).

Interest paid in same year as liability arises

If the Commissioner pays the interest in the same tax year as
that to which the original assessment relates, the income that
isinterest is allocated to the following income year.

Effect of amended assessment

If the Commissioner amends the person’ s assessment, income
that is interest payable, or overpaid interest repayable, by the
Commissioner as aresult of the amended assessment is allo-
cated to the income year following the income year in which
the Commissioner issues the notice of amended assessment.

Amended assessment in same year

For the purposes of subsection (3), if the Commissioner amends
the person’ s assessment more than once in atax year, only the
last amended assessment is taken into account.

Defined in this Act: assessment, Commissioner, income, income year, interest,
notice, pay, tax year

Compare: 2004 No 35 s EF 4

Use of money interest payable by person

Timing of deduction

A deduction for interest payable by a person to the Commis-
sioner under Part 7 of the Tax Administration Act 1994 is
alocated to the income year in which the person’s original
assessment is made. This subsection is overridden by
subsection (2).

Assessment made in same year as liability arises

If the original assessment is made in the same tax year as that
to which the income tax liability relates, the deduction is
alocated to the following income year.
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©)

4)

(®)

EF 6

Effect of amended assessment

If the Commissioner amends the person’s assessment, a
deduction for interest payable, or overpaid interest repayable,
to the Commissioner as aresult of the amended assessment is
alocated to the income year following the income year in
which the Commissioner issues the notice of amended assess-
ment. This subsection does not apply in the circumstances
described in subsection (4).

Terminal amended assessment

If the Commissioner amends the person’s assessment, a
deduction for interest payable, or overpaid interest repayable,
to the Commissioner as aresult of the amended assessment is
alocated to the income year in which the Commissioner
issues the notice of amended assessment, in the following
circumstances:

(8 the person dies, goes into liquidation, or otherwise
ceases to exist before the income year following that in
which the Commissioner issues the notice of amended
assessment; and

(b)  the person would have been allowed a deduction for the
interest payable or repayable if it had been incurred in
the income year in which the Commissioner issues the
notice of amended assessment; and

(c) the person’s executor or other representative asks the
Commissioner.

Amended assessment in same year

For the purposes of subsection (4), if the Commissioner amends
the person’ s assessment more than once in atax year, only the
last amended assessment is taken into account.

Defined in this Act: assessment, Commissioner, deduction, income tax liability,
interest, income year, liquidation, notice, pay, tax year

Compare: 2004 No 35 SEF 5

Different tax years
Sections EF 4 and EF 5 apply even though the income tax liabil-
ity giving rise to the obligation to pay interest, and the period
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Income Tax

for the interest payment, may fall wholly or partly in adiffer-
ent tax year from that in which the obligation to pay interest
arises under those sections.

Defined in this Act: income tax liability, interest, pay, tax year

Compare: 2004 No 35 sEF 6

Subpart EG—Recognition of accounting treatment

EG1
EG 2
EG3

Contents

Election to use balance date used in foreign country
Adjustment for changes to accounting practice
Allocation of income and deductions by portfolio tax
rate entity

EG 1 Election to use balance date used in foreign country
When this section applies
This section applies when—

D

@

760

(@

(b)

(©)

(d)

a person has foreign source income or foreign expendi-

turethat istaken into account in determining theincome

tax, not merely the withholding tax, payable by them in

aforeign country or territory; and

the foreign source income or foreign expenditure has

been included in 1 of their income tax returns in the

country or territory; and

the annual income tax balance date that is relevant for

them for theincome tax return in the country or territory

fallsin a period that is an income year for them; and

if the person did not make an election under this

section,—

(i)  the foreign source income would be allocated to
their previous income year; or

(i) the foreign expenditure would be a deduction
allocated to the previous income year if the only
income of the person were foreign source income
to which this section applies.

Election to allocate

If the person has not already included the foreign source
income or foreign expenditurein their return of income for the
previous tax year, they may choose to alocate the foreign
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©)

(4)

©)

(6)

()

source income or the foreign expenditure to the income year
referred to in subsection (1)(c).

How election made

The person makes the el ection by including the foreign source
income or foreign expenditurein their return of income for the
income year referred to in subsection (1)(c).

What election applies to

The election applies to al the person’s foreign source income

and foreign expenditure to which subsection (1) applies, except

for—

(& income or expenditure under the financial arrangements
rules, unless the Commissioner agrees in writing; or

(b) dividends, unless the Commissioner agrees in writing
and the person is not a company; or

(c) attributed controlled foreign company (CFC) income;
or

(d) foreign investment fund (FIF) income or income
derived from an attributing interest; or

(e) inthe case of foreign expenditure, foreign expenditure
that would be allowed as adeduction if the only income
of the person were income to which paragraphs (a) to (d)

apply.

Timing of income
The foreign source income and foreign expenditure to which

the election appliesis allocated to the income year referred to
in subsection (1)(c).

Election treated as continuing

A person who has made an election is treated as making the

same election for al later income years, unless—

(@ the Commissioner agreesin writing to allow the person
to revoke the election; or

(b) the person’s net income for the relevant income year
would be more than $100,000 if their only income in
the income year were foreign source income.

Net income of more than $100,000
If subsection (6)(h) applies,—
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(8)

9)

(10)

762

(@ foreign source income and foreign expenditure is allo-
cated to the income year referred to in subsection (1)(c)
only if it was derived or incurred in that year; and

(b) foreign sourceincome and foreign expenditureto which
the election would have applied if subsection (6)(b) had
not existed is allocated to the previousincome year; and

(c) if necessary, the previous tax year’s return is amended.

Factors considered

In deciding whether to agree to an election applying to income
or expenditure under the financial arrangements rules or divi-
dends, the Commissioner must consider—

(@

(b)
(©)

whether the person islikely to incur significant compli-
ance costs if the Commissioner does not agree to the
election; and
therisk to the revenueif the Commissioner agreesto the
election; and
any other factors the Commissioner considers relevant.

Person ceasing to be, or becoming, resident

If the person ceases to be, or becomes, resident in New
Zealand, this section applies in the same way as for other
persons except that—

(@

it does not apply to income or expenditure that is allo-
cated, other than under this section, to a period when the
person is not resident in New Zealand; and

(b) if it allocates foreign source income derived or foreign
expenditure incurred while the person is resident in

New Zealand to a period after the person has ceased to

be resident in New Zealand,—

(i) theforeign sourceincomeisassessableincomein
the income year in which the foreign source
income is allocated under this section, despite
section BD 1(5)(c) (Income, exempt income,
excluded income, non-residents’ foreign-sourced
income, and assessable income); and

(i) theforeign expenditureis alowed as a deduction
in the income year to which the foreign expendi-
ture is allocated under this section.

Some definitions
In this section,—
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annual income tax balance date includes a date that is sub-
stantially equivalent to an annual income tax balance date

foreign expenditure means expenditure that is incurred in
deriving foreign source income

foreign sour ceincome meansincomethat isnot derived from
New Zealand and that is not exempt income.

Defined in this Act: annual income tax balance date, assessable income, attributed
CFC income, attributing interest, Commissioner, company, deduction, derived
from New Zealand, dividend, exempt income, FIF income, financial arrangements
rules, foreign expenditure, foreign source income, income, income tax, income
year, net income, pay, resident in New Zealand, return of income, tax year

Compare: 2004 No 35 sEG 1

EG 2 Adjustment for changes to accounting practice
When this section applies
(1) This section applies in an income year (the year of change)
when a person changes from—
(@ a cash accounting method to an accrual accounting
method of calculating their income tax liability; or
(b) an accrual accounting method to a cash accounting
method of calculating their income tax liability.

From cash to accrual accounting method

(2) If subsection (1)(a) applies,—

(& an amount owed to the person on the last day of the
income year before the year of change isincome of the
person in the year of change; and

(b) an amount owed by the person on the last day of the
income year before the year of change is alowed as a
deduction in the year of change.

From accrual to cash accounting method

(3)  If subsection (1)(b) applies,—

(& anamount equal to thetotal of all amounts owing by the
person in the year of change that have been allowed asa
deduction in (previous)earlier income years is income
of the person in the year of change; and

(b) anamount equal to thetotal of all amounts owing to the
person in the year of change that have been treated as
income of the person in (previous)earlier income years
is allowed as a deduction in the year of change.
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(4)

Some definitions
In this section,—

accrual accounting method means a method of accounting
that is regarded as accrual accounting under generally
accepted accounting practice

cash accounting method means a method of accounting by
which the income tax liability of a person is calculated by
reference to cash receipts or outgoings.

Defined in this Act: accrual accounting method, amount, cash accounting method,
deduction, generally accepted accounting practice, income, income tax liability,
income year

Compare: 2004 No 35 s EG 2

New (unanimous)

EG 3 Allocation of income and deductions by portfolio tax

D

e

rate entity
When this section applies

This section applies for the calculation of a portfolio tax rate
entity’s liability for income tax for atax year.

Allocation shown in accounts

Income and deductions of the portfolio tax rate entity are
allocated—
(& to portfolio allocation periods as—

(i) reflected in the entity’s valuations of portfolio
investor interests, if the entity makes such valu-
ations; or

(i)  shown in the entity’s financial statements, if sub-
paragraph (i) does not apply:

(b) to portfolio investor classes and investors as—

(i) reflected in the entity’s valuations of portfolio
investor interests, if the entity makes such valu-
ations; or

(i)  shown in the entity’s financia statements, if sub-
paragraph (i) does not apply.

Defined in this Act: deduction, financia statements, income, income tax, investor,
portfolio alocation period, portfolio investor class, portfolio investor interest, port-
folio tax rate entity, tax year

Compare: 2004 No 35 sEG 3
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Part E

EH 1
EH 2

EH 3

EH 4
EH 5

EH 6

EH 7

EH 8
EH 9
EH 10
EH 11

EH 12

EH 13
EH 14
EH 15
EH 16
EH 17
EH 18

EH 19
EH 20
EH 21

EH 22

EH 23
EH 24
EH 25
EH 26

Subpart EH—Income equalisation schemes
Contents

I ntroductory provisions

Income equalisation schemes
Income Equalisation Reserve Account

Main income equalisation scheme
Application
Persons to whom main income equalisation scheme
applies
Deposits and accounts
Main deposit
Main income equalisation account

Interest
Interest on deposits in main income equalisation account

Deduction
Deduction of deposit

Refunds; automatic

Refund of excess deposit

Income does not include excess deposit
Refund at end of 5 years

Income when refund given at end of 5 years

Refunds: on application

Application for refund by person, trustee of estate,
Official Assignee, or liquidator

Refund on request

Income when refund given on request

Refund for development or recovery

Income when refund given for development or recovery
Refund on retirement

Income when refund given on retirement, and election to
alocate amount to earlier year

Refund on death

Income when refund given on death

Income when refund given on death, and election to
alocate amount to earlier year

Income when refund given on death, and election to
alocate amount to later year or years

Refund on bankruptcy

Income when refund given on bankruptcy

Refund on liquidation

Income when refund given on liquidation
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EH 27
EH 28
EH 29

EH 30
EH 31

EH 32
EH 33

EH 34
EH 35
EH 36

EH 37

EH 38
EH 39

EH 40

EH 41

EH 42
EH 43

EH 44

EH 45
EH 46
EH 47
EH 48

EH 49

EH 50
EH 51
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Refunds. general provisions
Amendment of assessment
Minimum refund
Deposits from which refunds come

Tax credit
When person entitled to tax credit
Kind and amount of refund that entitles person to tax
credit
Kind of person entitled to tax credit
Amount of tax credit

Definitions
Meaning of income from forestry
Meaning of main maximum deposit
Other definitions

Adverse event income equalisation scheme

Application
Persons to whom adverse event income equalisation
scheme applies

Deposits and accounts
Adverse event deposit
Adverse event income equalisation account
Interest

Interest on deposits in adverse event income equalisation
account

Deduction
Deduction of deposit

Refunds; automatic

Refund of excess deposit
Income does not include excess deposit

Refunds: on application

Application for refund by person, trustee of estate,
Official Assignee, or liquidator

Refund on request

Income when refund given on request

Refund on retirement

Income when refund given on retirement, and election to
alocate amount to earlier year

Refund on death

Income when refund given on death

Income when refund given on death, and election to
allocate amount to earlier year
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EH 52

EH 53
EH 54
EH 55
EH 56

EH 57
EH 58
EH 59

EH 60

EH 61
EH 62

EH 63

EH 64
EH 65

EH 66

EH 67

EH 68
EH 69

EH 70
EH 71
EH 72
EH 73
EH 74
EH 75
EH 76

Income when refund given on death, and election to
alocate amount to later year or years

Refund on bankruptcy

Income when refund given on bankruptcy

Refund on liquidation

Income when refund given on liquidation

Refunds. general provisions
Amendment of assessment

Minimum refund
Deposits from which refunds come
Transfers
Transfer of deposit
Definitions

Meaning of adverse event maximum deposit
Other definitions

Thinning operations income equalisation scheme
Application
Persons to whom thinning operations income equalisa-
tion scheme applies
Deposits and accounts
Thinning operations deposit
Thinning operations income equalisation account
Interest
Interest on deposits in thinning operations income equal -
isation account
Deductions
Deduction of deposit

Refunds: automatic

Refund of excess deposit
Income does not include excess deposit

Refunds: on application
Application for refund by person or liquidator
Refund on request
Income when refund given on request
Refund for development or recovery
Income when refund given for development or recovery
Refund on liquidation
Income when refund given on liquidation
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Income Tax

Refunds. general provisions, and tax credits

EH 77 Sections of main income equalisation scheme that apply
to thinning operations income equalisation scheme

Definitions

EH 78 Meaning of thinning operations maximum deposit
EH 79 Other definitions

I ntroductory provisions

EH 1 Income equalisation schemes
Description

An income equalisation scheme allows a person to reduce
their income for a tax year by making a deposit with the
Commissioner.

D

)

©)

768

Three schemes
The 3 income equalisation schemes are—

(@
(b)
(©)

the main income equalisation scheme, described in
sections EH 3 to EH 36:

the adverse event income equalisation scheme,
described in sections EH 37 to EH 62:

the thinning oper ationsincome equalisation scheme,
described in sections EH 63 to EH 79.

Meaning of terms
Terms used in the 3 schemes are defined as follows:

(@
(b)

(©

terms used specifically in the main income equalisation
scheme are defined in sections EH 34 to EH 36:

terms used specificaly in the adverse event income
equalisation scheme are defined in sections EH 61 and
EH 62:

terms used specifically in the thinning operations
income equalisation scheme are defined in sections EH 78
and EH 79.

Defined in this Act: adverse event income equalisation scheme, Commissioner,
deposit, income, main income equalisation scheme, person, tax year, thinning
operations income equalisation scheme

Compare: 2004 No35sEH 1
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EH 2 Income Equalisation Reserve Account

D

)

Account

There is a Crown Bank Account called the Income Equalisa-
tion Reserve Account that is operated under the Public
Finance Act 1989.

Deposits paid into account

Every deposit a person makes with the Commissioner under a

scheme referred to in section EH 1(2)}—

(@ ispublic money; and

(b) must be paid into the Income Equalisation Reserve
Account.

Defined in this Act: Commissioner, deposit, person

Compare: 2004 No 35 sEH 2

Main income equalisation scheme

Application

EH 3 Personsto whom main income equalisation scheme

D

@

applies
Meaning of farmer, fisher, and forester for main income
equalisation scheme

The main income equalisation scheme applies to—
(@ afarmer, which means aperson carrying on afarming
or agricultural business on land in New Zealand; or
(b) afisher, which means a person carrying on a fishing
business; or
(c) aforester, which means a person who—
(i)  derivesincome from forestry; and
(i) is not a company, a public authority, a Maori
authority, or an unincorporated body.

Meaning of person for main income equalisation scheme
In the main income equalisation scheme, person means a
farmer, fisher, or forester.

Defined in this Act: business, company, farmer, fisher, fishing business, forester,
income from forestry, main income equalisation scheme, Maori authority, New
Zealand, person, public authority

Compare: 2004 No 35 sEH 3
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Deposits and accounts

EH 4 Main deposit

@

@

©)

(4)

770

Deposit for business or forestry

A person may make a payment to the Commissioner for entry

in their main income equalisation account for a tax year as

follows:

(@ afarmer may make a payment for the farmer’sfarming
or agricultural business:

(b) afisher may make a payment for the fisher's fishing
business:

(c) a forester may make a payment for the forester's
income from forestry.

Upper limit of deposit
A person must not make, for atax year, deposits that in total
are more than their main maximum deposit for the tax year.

Lower limit of deposit

A person must not make, for atax year, a deposit less than the
lesser of—
(@ $200; and
(b) the difference between—
(i) thetotal of the deposits the person has previously
made for the tax year; and
(i)  the person’s main maximum deposit for the tax
year.

Time of making deposit

A person makes a deposit for a tax year by—
(@ making the deposit during the tax year; or
(b) doing both the following:

(i)  making the deposit during the specified period for
the tax year; and

(i) atthetimeof makingit, giving the Commissioner
notice that the deposit is for the tax year; or

(c) doing both the following:

(i)  making the deposit within atime that is after the
end of the specified period for the tax year but
that is allowed by the Commissioner in a case or
class of cases; and
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©)

(i)  atthetimeof makingit, giving the Commissioner
notice that the deposit is for the tax year.

Limit on making deposit

If arefund has been made to a person for a tax year under
section EH 13 or EH 15, the person may later make a deposit for
that tax year only if the Commissioner is satisfied, before the
deposit is made, that all the refund has been used to develop or
expand a farmer’s business, if the person is a farmer, or a
fishing business, if the person is a fisher, or the means by
which aforester derivesincome from forestry, if the personis
aforester.

Defined in this Act: business, Commissioner, deposit, farmer, fisher, fishing busi-
ness, forester, income from forestry, main deposit, main income equalisation
account, main maximum deposit, notice, pay, person, specified period, tax year

Compare: 2004 No 35 sEH 4

EH 5 Main income equalisation account

D

)

©)

(4)

Person’s account

The Commissioner must keep a main income equalisation
account in the name of every person who makes adeposit with
the Commissioner.

Deposits in account

Every deposit a person makes with the Commissioner must be
entered in the person’s main income equalisation account.

Amounts in accounts

The only amounts that may be entered in a person’s main

income equalisation account are—

(@ deposits made by the person with the Commissioner;
and

(b) interest paid under section EH 6.

Amounts not available to others

Despite section FC 2 (Transfer at market value), amounts
entered in a person’s main income equalisation account must
not, while they are in the account,—

(8 be assigned or charged in any way; or
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(®)

(b) pass by operation of law to, or into the custody or
control of, someone else, except when the person is
bankrupt or has been put into liquidation; or

(c) beassetsfor the payment of the person’s debts or liabil-
ities, except when the person is bankrupt or has been
put into liquidation; or

(d) be assets for the payment of the debts or liabilities of a
dead person’s estate.

Amounts available only for refunds

The only payments that may be made from a person’s main
income equalisation account are refunds under any of sections
EH 8, EH 10, EH 13, EH 15, EH 17, EH 19, EH 23, and EH 25.

Defined in this Act: amount, Commissioner, deposit, interest, liquidation, main
income egualisation account, pay, person

Compare: 2004 No 35 sEH 5

Interest

EH 6 Interest on deposits in main income equalisation

D

)

©)

(4)

772

account
No interest payable

No interest is payable on adeposit in amain income equalisa-
tion account that is refunded within 1 year of the date of
deposit.

Interest payable

Interest is payable on every other deposit in a main income
equalisation account.

Period

Interest is computed with daily restsfrom the date of acknowl-
edgment of the receipt of the deposit until the date the deposit
is refunded.

Date to which accrues

Interest on a deposit accrues until the earlier of—
(@ 31 March in each year; and

(b) the date the deposit is refunded.

10

15

20

25

30



Income Tax Part E cl EH 8

(®)

(6)

Added to deposit
Accrued interest on a deposit is added to the deposit.

Rate

The interest rate is 3% a year.

Defined in this Act: deposit, interest, main income equalisation account, pay, year
Compare: 2004 No 35 sEH 6

Deduction

EH 7 Deduction of deposit

@

e

©)

When this section applies

This section applies when a person is alowed a deduction
under section DQ 1 (Main income equalisation scheme).

Amount of deduction

The amount of the deduction is the lesser of—
(@ thetotal of the person’s deposits for the tax year; and
(b) their main maximum deposit for the tax year.

Timing of deduction
The person is allowed the deduction in the tax year.

Defined in this Act: amount, deduction, deposit, main maximum deposit, person,
tax year

Compare: 2004 No 35 sEH 7

Refunds: automatic

EH 8 Refund of excess deposit

D

@

When this section applies

This section applies when a person’s deposits for a tax year
are more than their main maximum deposit for the tax year.

Refund

The Commissioner must refund the excess to the person as
soon as practicable after the date the deposit ends.

Defined in this Act: Commissioner, date the deposit ends, deposit, main maximum
deposit, person, tax year

Compare: 2004 No 35 sEH 8
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EH 9 Income does not include excess deposit
A refund under section EH 8 is excluded income under
section CX 50 (Income equalisation schemes).
Defined in this Act: excluded income
Compare: 2004 No 35 sEH 9

EH 10 Refund at end of 5 years
When this section applies

(1) This section applies when a deposit is in a person’s main
income equalisation account at the end of 5 years after the end
of the tax year for which the deposit was made.

Refund

(2) The Commissioner must refund the deposit to the person.
Section EH 28 overrides this subsection.

Defined in this Act: Commissioner, deposit, main income equalisation account,
person, tax year, year

Compare: 2004 No 35 s EH 10

EH 11 Income when refund given at end of 5 years
A refund under section EH 10 iS income, under section CB 26
(Income equalisation schemes), derived by the person in the
tax year in which the refund is given.
Defined in this Act: income, person, tax year
Compare: 2004 No 35 sEH 11

Refunds. on application

EH 12 Application for refund by person, trustee of estate,
Official Assignee, or liquidator

Who may apply

(1) Thefollowing may apply to the Commissioner for arefund of
someor al of the amount in aperson’s main income equalisa-
tion account:

(8 the person may apply under section EH 13, EH 15, or EH 17:

(b) the trustee of the person’s estate may apply under
section EH 19:

(c) the Official Assignee having charge of the person’s
estate may apply under section EH 23:
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)

(d) theliquidator appointed for the person may apply under
section EH 25.

Application

An application for a refund must—

(@ beinwriting; and

(b) state the grounds on which it is made; and
(c) state the amount applied for.

Defined in this Act: amount, Commissioner, liquidation, main income equalisation
account, person, trustee

Compare: 2004 No 35 s EH 12

EH 13 Refund on request

)

)

When this section applies

This section applies when a person wants a refund of some or
al of the amount in their main income equalisation account,
and none of sections EH 8, EH 10, EH 15, EH 17, EH 19, EH 23, and EH 25

applies.

Refund

The Commissioner must refund to the person the amount
applied for, to the extent to which it can be made up of 1 or
more deposits that have been in the person’s main income
equalisation account for at least 1 year before the date the
deposit ends. Section EH 28 overrides this subsection.

Defined in this Act: amount, Commissioner, date the deposit ends, deposit, main
income egualisation account, person, year

Compare: 2004 No 35 s EH 13

EH 14 Income when refund given on request

D

)

Year of income

A refund under section EH 13 is income, under section CB 26
(Income equalisation schemes), derived by the person in the
tax year in which the Commissioner receives the application
for the refund.

When year of income may be different
However, subsection (3) applies instead of subsection (1) if—

775

10

15

20

25

30



Part E cl EH 14 Income Tax

©)

(@ the Commissioner receives the application for a refund
in the specified period for atax year or, if the Commis-
sioner allowsin acase or class of cases, within alonger
period; and

(b) the person chooses in the application that the refund is
to be income in the tax year to which the specified
period or the longer period relates.

Different year of income

The refund is income, under section CB 26, in the tax year to
which the specified period or the longer period relates.
Defined in this Act: Commissioner, income, person, specified period, tax year
Compare: 2004 No 35 sEH 14

EH 15 Refund for development or recovery

D

)

©)

776

Refund for development: application of subsection (2)

Subsection (2) applies when a person wants a refund of some or
al of the amount in their main income equalisation account
for either or both of the following purposes:

(@) to enable them to undertake, immediately after the
refund is given, planned development or maintenance
work for their farming or agricultural business, fishing
business, or forestry operation:

(b) to enable them to buy, immediately after the refund is
given, livestock for use in their farming business, other
than livestock replacing livestock disposed of or lost as
aresult of a self-assessed adverse event.

Refund

If the Commissioner is satisfied that the person will use the
refund for either or both of the purposes, the Commissioner
must refund to them the amount applied for, to the extent to
which it can be made up of 1 or more deposits that have been
in their main income equalisation account for at least
6 months before the date the deposit ends. Section EH 28 over-
rides this subsection.

Refund for recovery: application of subsection (4)

Subsection (4) applies when a person wants a refund of some or
al of the amount in their main income equalisation account
for 1 or more of the following purposes:
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(4)

(@ to enable them to buy, immediately after the refund is
given, livestock for use in their farming business to
replace livestock disposed of or lost asaresult of aself-
assessed adverse event:

(b) to avoid them suffering serious hardship:

(c) to do anything else that the Commissioner determines,
in a case or class of cases, is a purpose for which a
refund should be given.

Refund

If the Commissioner is satisfied that the person will use the
refund for 1 or more of the purposes, the Commissioner must
refund to them the amount applied for, regardless of thelength
of time it has been in the account. Section EH 28 overrides this
subsection.

Defined in this Act: amount, business, Commissioner, date the deposit ends,
deposit, fishing business, main income equalisation account, person, self-assessed
adverse event

Compare: 2004 No 35 s EH 15

EH 16 Income when refund given for development or

D

@

recovery
Year of income

A refund under section EH 15 iS income, under section CB 26
(Income equalisation schemes), derived by the person in the
tax year in which the Commissioner receives the application
for the refund.

When year of income may be different

However, subsection (3) applies instead of subsection (1) if—

(@ the Commissioner receives the application for a refund
in the specified period for atax year or, if the Commis-
sioner allowsin acase or class of cases, within alonger
period; and

(b) the person chooses in the application that the refund is
to be income in the tax year to which the specified
period or the longer period relates.
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©)

Different year of income

The refund is income, under section CB 26, in the tax year to
which the specified period or the longer period relates.
Defined in this Act: Commissioner, income, person, specified period, tax year
Compare: 2004 No 35 sEH 16

EH 17 Refund on retirement

D

e

When this section applies

This section applies when a farmer or a fisher—

(@ has amain income equalisation account; and

(b) isneither a company nor atrustee; and

(c) retires from the farming or agricultural business or the
fishing business.

Refund

The Commissioner must refund to the person the amount that,
on the date the deposit ends, isin their main income equalisa-
tion account, regardless of the length of time it has been in the
account. Section EH 28 overrides this subsection.

Defined in this Act: amount, business, Commissioner, date the deposit ends, com-
pany, farmer, fisher, fishing business, main income equalisation account, person,
trustee

Compare: 2004 No 35 s EH 17

EH 18 Income when refund given on retirement, and election

)

)

778

to allocate amount to earlier year
Year of income

A refund under section EH 17 is income, under section CB 26
(Income equalisation schemes), derived by the person in the
tax year in which they retire.

When year of income may be different

However, subsection (3) applies instead of subsection (1) if—
(@ therefund includes adeposit made for atax year earlier
than the tax year in which the person retires; and
(b) the person choosesto allocate some or all of the deposit

to the earlier tax year.
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©)

(4)

Different year of income

The amount allocated by the person to the earlier tax year is
income, under section CB 26, derived by them in the tax year.

How election made

A person makes an election under this section by giving the

Commissioner notice within 1 of the following times:

(@ the time within which the person is required to file a
return of income for the tax year in which they retire:

(b) afurther timeallowed by the Commissioner in acase or
class of cases.

Defined in this Act: amount, Commissioner, deposit, income, notice, person, return
of income, tax year

Compare: 2004 No 35 s EH 18

EH 19 Refund on death

D

e

When this section applies

This section applies when a person—
(@ has amain income equalisation account; and
(b) dies.

Refund

Despite section FC 2 (Transfer at market value), the Commis-
sioner must refund to the trustee of the person’s estate the
amount that, on the date the deposit ends, is in the person’s
main income equalisation account, regardless of the length of
time it has been in the account. Section EH 28 overrides this
subsection.

Defined in this Act: amount, Commissioner, date the deposit ends, main income
equalisation account, person, trustee

Compare: 2004 No 35 s EH 19

EH 20 Income when refund given on death

)

Year of income

A refund under section EH 19 iS income, under section CB 26
(Income equalisation schemes), derived by the person imme-
diately before their death.

779

10

15

20

25

30



Part E cl EH 20 Income Tax

)

When year of income may be different

However, section EH 21 or EH 22 appliesinstead of subsection (1) if
the circumstances described in section EH 21(1) or EH 22(1) apply
in the person’s case.

Defined in this Act: income, person

Compare: 2004 No 35 s EH 20

EH 21 Income when refund given on death, and election to

)

@

©)

allocate amount to earlier year
When this section applies

This section applies when—

(@ arefund under section EH 19 includes a deposit madefor a
tax year earlier than the tax year in which the person
dies; and

(b) the trustee of the person’s estate chooses to allocate
some or al of the deposit to the earlier tax year.

Different year of income

The amount allocated by the trustee to the earlier tax year is
income, under section CB 26 (Income equalisation schemes),
derived by the person in the tax year.

How election made

A trustee makes an election under this section by giving the

Commissioner notice within 1 of the following times:

(@ the time within which the trustee is required to file a
return of the person’s income for the period to the date
of the person’s death:

(b) afurther timeallowed by the Commissioner in acase or
class of cases.

Defined in this Act: amount, Commissioner, deposit, income, notice, person, return
of income, tax year, trustee

Compare: 2004 No 35 sEH 21

EH 22 Income when refund given on death, and election to

D

780

allocate amount to later year or years
When this section applies

This section applies when—
(@ the trustee of the person’s estate does not make an
election under section EH 21; and
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)

©)

(4)

(®)

(b) thetrustee choosesto allocate some or al of the amount
that isin the person’ s main income equalisation account
on the date of the person’s death to atax year or years
after that date.

Tax year or years referred to in subsection (1)(b)

The tax year or years referred to in subsection (1)(b) must be

within the earlier of—

(@ the 3 years after the date of the person’s death; and

(b) the 5 years after the end of the tax year for which a
deposit or a part of a deposit was made, if the amount
that the trustee allocates to a later tax year or years
includes the deposit or part of it.

Allocated amount remains in account

An amount allocated by the trustee to a later tax year remains

in the person’s main income equalisation account until—

(8 itisrefunded to the trustee in the tax year to whichitis
allocated; or

(b) itisnot refunded because of the application of section
EH 28.

Different year of income

An amount alocated by the trustee to a later tax year is
income, under section CB 26 (Income equalisation schemes),
derived by the person in the tax year.

How election made

A trustee makes an election under this section by a notice
that—
(@ specifies—
(i) each amount allocated to a later tax year; and
(i)  the tax year to which each amount is allocated;
and
(b) isgiven to the Commissioner within 1 of the following
times:
(i)  the time within which the trustee is required to
file areturn of the person’sincome for the period
to the date of the person’s death:
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(i) afurther time allowed by the Commissioner in a
case or class of cases.

Defined in this Act: amount, Commissioner, deposit, income, main income equal-
isation account, notice, person, return of income, tax year, trustee, year

Compare: 2004 No 35 s EH 22

EH 23 Refund on bankruptcy
When this section applies
(1) This section applies when a person—

(@ has amain income equalisation account; and
(b) isbankrupt.

Refund

(2) The Commissioner must refund to the Official Assignee hav-
ing charge of the person’s estate the amount that, on the date
the deposit ends, is in the person’s main income equalisation
account, regardless of the length of time it has been in the
account. Section EH 28 overrides this subsection.

Defined in this Act: amount, Commissioner, date the deposit ends, main income
equalisation account, person

Compare: 2004 No 35 s EH 23

EH 24 Income when refund given on bankruptcy
A refund under section EH 23 is income, under section CB 26
(Income equalisation schemes), derived by the person imme-
diately before the bankruptcy starts.

Defined in this Act: income, person
Compare: 2004 No 35 sEH 24

EH 25 Refund on liquidation
When this section applies

(1) This section applies when a person—
(& has amain income equalisation account; and
(b) isput into liquidation.

Refund

(2) TheCommissioner must refund to the liquidator appointed for
the person the amount that, on the date the deposit ends, isin
the person’s main income equalisation account, regardless of
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the length of time it has been in the account. Section EH 28
overrides this subsection.

Defined in this Act: amount, Commissioner, date the deposit ends, liquidation, main
income egualisation account, person

Compare: 2004 No 35 s EH 25

EH 26 Income when refund given on liquidation

A refund under section EH 25 is income, under section CB 26
(Income equalisation schemes), derived by the person imme-
diately before the liquidation starts.

Defined in this Act: income, liquidation, person
Compare: 2004 No 35 s EH 26

Refunds: general provisions

EH 27 Amendment of assessment

Despite the time bar, the Commissioner may amend an assess-
ment at any time in order to give effect to section EH 18 or EH 21
or EH 22.

Defined in this Act: assessment, Commissioner, time bar

Compare: 2004 No 35 s EH 27

EH 28 Minimum refund

The Commissioner must not give a refund under any of sec-

tions EH 10, EH 13, EH 15, EH 17, EH 19, EH 22(3), EH 23, and EH 25 that

is less than the lesser of—

(@ $200; and

(b) the balance in the person’s main income equalisation
account on the date the deposit ends.

Defined in this Act: Commissioner, date the deposit ends, main income equalisation
account, person

Compare: 2004 No 35 sEH 28

EH 29 Deposits from which refunds come

Each refund a person is given is treated as coming from the
total amount of their depositsin the order in which the person
made the deposits.

Defined in this Act: amount, deposit, person

Compare: 2004 No 35 s EH 29
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Tax credit

EH 30 When person entitled to tax credit

A person who is given arefund is entitled to a tax credit if—

(@ therefundisof the kind and amount described in section
EH 31; and

(b) the person is of the kind described in section EH 32.

Defined in this Act: amount, (income tax,) person

Compare: 2004 No 35 s EH 30

EH 31 Kind and amount of refund that entitles person to tax

D

)

784

credit

Kind

A refund that entitlesapersonto atax credit is 1 to which both

the following apply:

(@ the refund is given under any of sections EH 10, EH 13,
EH 15, EH 17, EH 19, EH 22(3), EH 23, and EH 25; and

(b)  the refund does not come from a deposit made for the
tax year in which the refund is given; if the refund
comes in part from a deposit made for the tax year in
which the refund is given and in part from a deposit
made for some other tax year, the refund that entitles
the person to a tax credit is the part coming from the
deposit for some other tax year.

Amount

Once a refund qualifies under subsection (1) as a refund that
entitles aperson to atax credit, the amount of the refund isthe
lesser of the following:

(@ the amount of the refund given to the person under any
of sections EH 10, EH 13, EH 15, EH 17, EH 19, EH 22(3), EH 23,
and EH 25; and

(b) thetotal of the amounts by which the person’s income
was reduced in 1 or more (previous)earlier tax years by
subtracting the deposit or deposits or parts of deposits
from which the refund comes.

Defined in this Act: amount, deposit, income, income tax, person, tax credit, tax
year

Compare: 2004 No 35 sEH 31
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EH 32 Kind of person entitled to tax credit
A person in the following circumstances is entitled to a tax

credit
@

(b)
(©)

the person’ sincome in the tax year in question includes
arefund of the kind described in section EH 31(1) and of
the amount described in section EH 31(2); and

because of the refund, the person’s income tax liability
for the tax year is increased; and

the amount by which the person’s income tax liability
for the tax year is increased because of the refund (the
extra tax) is more than the total of the amounts by
which the person’s income tax liability for (a pre-
vious)an earlier tax year or years was decreased because
of the subtraction of the deposit or deposits or parts of
deposits from which the refund comes (the tax saving).

Defined in this Act: amount, deposit, income, income tax, income tax liability,

person,

tax credit, tax year

Compare: 2004 No 35 s EH 32

EH 33 Amount of tax credit
The amount of atax credit to which a person is entitled under
section EH 30 is the amount by which the extra tax, as
described in section EH 32(c), is more than the tax saving, as
described in section EH 32(c).
Defined in this Act: amount, income tax, tax credit
Compare: 2004 No 35 sEH 33

Definitions

EH 34 Meaning of income from forestry
Income

(1) Income from forestry means income derived from either or
both of the sales described in subsection (2) in the circumstances
described in subsection (3).

Sales

(2) Thesaesare—

(&
(b)

the sale of timber:
the sale of aright to cut or remove timber.
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©)

Circumstances
The circumstances are—

@

(b)

the income is derived by a person who is the owner of
land in New Zealand on which timber is grown, not
including a person whose interest in the land isthat of a
licensee; and

the timber the subject of the sale is standing or cut or
fallen timber in its natural state grown on the land.

Defined in this Act: income, income from forestry, New Zealand, own, person,

timber

Compare: 2004 No 35 sEH 34

EH 35 Meaning of main maximum deposit
Meaning

Main maximum deposit means the maximum deposit that
this section says a person may make to their main income
equalisation account for atax year.

D

)

©)

786

Meaning of amount

In subsections (3) to (5), amount means an amount calculated

without applying—

(@ any provision allocating income derived or expenditure
incurred to a tax year other than the tax year in which
theincomewasin fact derived or the expenditure wasin
fact incurred; or

(b) any provision of any of the income equalisation
schemes referred to in section EH 1(2).

Maximum deposit of farmer

The maximum deposit that a farmer may make is—

(@
(b)

the amount determined by an Order in Council made

under subsection (6); or

if no order is in force, an amount equal to the net

income that the farmer would have in the tax year if—

(i) thefarmer derived income only from the farming
or agricultural business in the tax year; and

(i) thefarmer did not make a payment under section
EH 38 for the farming or agricultural business for
the tax year.
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(4)

©)

(6)

Maximum deposit of fisher

The maximum deposit that a fisher may make is an amount
equal to the net income that the fisher would have in the tax
year if the fisher derived income only from the fishing busi-
ness in the tax year.

Maximum deposit of forester

The maximum deposit that a forester may make is an amount
equal to the net income that the forester would have in the tax
year if the forester derived only income from forestry in the
tax year.

Order in Council relating to farmers

The Governor-General may make an Order in Council declar-

ing that the maximum deposit a farmer may make for a tax

year or for every tax year is—

(@ an amount calculated in the manner specified in the
order; or

(b) an unlimited amount.

Defined in this Act: amount, business, deposit, farmer, fisher, fishing business,
forester, income, main income equalisation account, main maximum deposit, net
income, pay, person, tax year

Compare: 2004 No 35 sEH 35

EH 36 Other definitions

In the main income equalisation scheme,—

date the deposit ends means—

(@ the date on which the refund is calculated, when
section EH 8 applies:

(b) the date that is 5 years after the end of the tax year for
which the deposit was made, when section EH 10 applies:

(c) thedate on which the Commissioner receives the appli-
cation for the refund, when section EH 13 or EH 15 applies:

(d) the date of the person’s retirement, when section EH 17
applies:

(e) the date of the person’s death, when section EH 19
applies:

(f)  the date on which the Commissioner receives notice of
the adjudication, when section EH 23 applies:

(g) the date on which the Commissioner receives notice of
the liquidation, when section EH 25 applies
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deposit—

(8 meansamain deposit; and

(b) includes, for the purposes of sections EH 6(2) to (4) and EH 10
to EH 33, interest that is added to a main deposit under
section EH 6(5)

fishing business includes a business of—

(@ fish farming under a licence issued under the Fresh-
water Fish Farming Regulations 1983:

(b) musseal farming:

(c) rock oyster farming

main deposit means a payment made to the Commissioner

under section EH 4(1)

main income equalisation account, for a person, means the
account that the Commissioner keeps in the person’s name
under section EH 5

specified period, for a person’s tax year, means the shorter

of—

(8 the period of 6 months after the end of the accounting
year that corresponds to the tax year; and

(b) the period from the end of the accounting year that
corresponds to the tax year to the date 1 month after the
date by which the person must, under section 37 of the
Tax Administration Act 1994, file their return of
income for the accounting year that corresponds to the
tax year.

Defined in this Act: business, Commissioner, date the deposit ends, deposit, fishing
business, interest, liquidation, main deposit, main income equalisation account,
main income equalisation scheme, pay, person, return of income, specified period,
tax year, year

Compare: 2004 No 35 s EH 37
Adverse event income equalisation scheme

Application

EH 37 Personsto whom adver se event income equalisation

D
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scheme applies
Person described

The adverse event income equalisation scheme applies to a
person who, in atax year,—
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)

(@ carrieson afarming or agricultural business on land in
New Zealand; and

(b) selslivestock and does not replace it because of a self-
assessed adverse event.

Meaning of person for adverse event income equalisation
scheme

In the adverse event income equalisation scheme, person
means a person described in subsection (1).

Defined in this Act: adverse event income equalisation scheme, business, New
Zealand, person, self-assessed adverse event, tax year

Compare: 2004 No 35 s EH 38

Deposits and accounts

EH 38 Adverse event deposit

D

)

©)

(4)

Deposit for adverse event

A person may make a payment to the Commissioner for entry
in their adverse event income equalisation account for a tax
year in which, because of a self-assessed adverse event, they
sell and do not replace livestock.

Upper limit of deposit
A person must not make, for atax year, deposits that in total

are more than their adverse event maximum deposit for the tax
year.

Lower limit of deposit

A person must not make, for atax year, a deposit less than the

lesser of—

(@ $200; and

(b) the difference between the total of all the deposits they
have previously made for the tax year and their adverse
event maximum deposit for the tax year.

Time of making deposit
A person makes a deposit for a tax year by—
(@ making the deposit during the tax year; or
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(b)  making the deposit during the month after the end of the
tax year.

Defined in this Act: adverse event deposit, adverse event income egualisation
account, adverse event maximum deposit, Commissioner, deposit, pay, person,
self-assessed adverse event, tax year

Compare: 2004 No 35 s EH 39

EH 39 Adverse event income equalisation account

D

@

©)

(4)

790

Person’s account

The Commissioner must keep an adverse event income equal -
isation account in the name of every person who makes a
deposit with the Commissioner.

Deposits in accounts

Every deposit a person makes with the Commissioner must be
entered in their adverse event income equalisation account.

Amounts in accounts

The only amounts that may be entered in a person’s adverse

event income equalisation account are—

(@) deposits made by the person with the Commissioner;
and

(b) interest paid under section EH 40.

Amounts not available to others

Amounts entered in a person’ s adverse event income equalisa-

tion account must not, while they are in the account,—

(8 be assigned or charged in any way; or

(b) pass by operation of law to, or into the custody or
control of, someone else, except when the person is
bankrupt or has been put into liquidation; or

(c) beassetsfor the payment of the person’s debts or liabil-
ities, except when the person is bankrupt or has been
put into liquidation; or

(d) be assets for the payment of the debts or liabilities of a
dead person’s estate.
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(®)

Amounts available only for refunds
The only payments that may be made from a person’s adverse

event income equalisation account are refunds under any of
sections EH 42, EH 45, EH 47, EH 49, EH 53, and EH 55.

Defined in this Act: adverse event income equalisation account, amount, Commis-
sioner, deposit, interest, liquidation, pay, person

Compare: 2004 No 35 s EH 40

Interest

EH 40 Interest on deposits in adver se event income

D

e

©)

(4)

(®)

equalisation account
Interest payable

Interest is payable on every deposit in an adverse event
income equalisation account.

Period

Interest is computed with daily rests from the date of acknowl-
edgment of the receipt of the deposit until the date the deposit
is refunded.

Date to which accrues

Interest on a deposit accrues until the earlier of—
(& 31 March in each year; and
(b) the date the deposit is refunded.

Added to deposit
Accrued interest on a deposit is added to the deposit.

Rate

The interest rate is the rate set in regulations made by the
Governor-General from time to time.

Defined in this Act: adverse event income equalisation account, deposit, interest,
pay, year

Compare: 2004 No 35 sEH 41
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Deduction

EH 41 Deduction of deposit

D

e

©)

When this section applies

This section applies when a person is alowed a deduction
under section DQ 2 (Adverse event income equalisation
scheme).

Amount of deduction

The amount of the deduction is the lesser of—
(@) thetotal of their deposits for the tax year; and
(b) their adverse event maximum deposit for the tax year.

Timing of deduction
The person is allowed the deduction in the tax year.

Defined in this Act: adverse event maximum deposit, amount, deduction, deposit,
person, tax year

Compare: 2004 No 35 s EH 42

Refunds:; automatic

EH 42 Refund of excess deposit

D

)

When this section applies

This section applies when a person’s deposits for a tax year
are morethan their adverse event maximum deposit for the tax
year.

Refund
The Commissioner must refund the excess to the person as
soon as practicable after the date the deposit ends.

Defined in this Act: adverse event maximum deposit, Commissioner, date the
deposit ends, deposit, person, tax year

Compare: 2004 No 35 s EH 43

EH 43 Income does not include excess deposit

792

A refund under section EH 42 is excluded income under section
CX 50 (Income equalisation schemes).

Defined in this Act: excluded income
Compare: 2004 No 35 sEH 44
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Refunds: on application

EH 44 Application for refund by person, trustee of estate,

D

)

Official Assignee, or liquidator
Who may apply

The following may apply to the Commissioner for arefund of

some or al of the amount in a person’s adverse event income

egualisation account:

(@ the person may apply under section EH 45 or EH 47:

(b) the trustee of the person’s estate may apply under
section EH 49:

(c) the Official Assignee having charge of the person’s
estate may apply under section EH 53:

(d) theliquidator appointed for the person may apply under
section EH 55.

Application

An application for a refund must—

(@ beinwriting; and

(b) state the grounds on which it is made; and
(c) state the amount applied for.

Defined in this Act: adverse event income equalisation account, amount, Commis-
sioner, liquidation, person, trustee

Compare: 2004 No 35 s EH 45

EH 45 Refund on request

D

@

When this section applies

This section applies when a person wants a refund of some or
all of the amount in the person’s adverse event income equal-
isation account, and none of sections EH 47, EH 49, EH 53, and EH 55

applies.

Refund

The Commissioner must refund to the person the amount
applied for.

Defined in this Act: adverse event income equalisation account, amount, Commis-
sioner, person

Compare: 2004 No 35 s EH 46
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EH 46 Income when refund given on request

A refund under section EH 45 is income, under section CB 26
(Income equalisation schemes), derived by the person in the
tax year in which the Commissioner receives the application
for the refund.

Defined in this Act: Commissioner, income, person, tax year

Compare: 2004 No 35 s EH 47

EH 47 Refund on retirement

D

@

When this section applies

This section applies when a person—

(@ has an adverse event income equalisation account; and
(b) isneither a company nor atrustee; and

(c) retires from the farming or agricultural business.

Refund

The Commissioner must refund to the person the amount that,
on the date the deposit ends, is in their adverse event income
equalisation account.

Defined in this Act: adverse event income equalisation account, amount, business,
Commissioner, company, date the deposit ends, person, trustee

Compare: 2004 No 35 s EH 48

EH 48 Income when refund given on retirement, and election

D

)

©)

794

to allocate amount to earlier year
Year of income

A refund under section EH 47 is income, under section CB 26
(Income equalisation schemes), derived by the person in the
tax year in which they retire.

When year of income may be different

However, subsection (3) applies instead of subsection (1) if—
(@ therefund includes adeposit made for atax year earlier
than the tax year in which the person retires; and
(b) the person choosesto allocate some or all of the deposit

to the earlier tax year.

Different year of income

The amount allocated by the person to the earlier tax year is
income, under section CB 26, derived by them in the tax year.
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(4)

How election made

A person makes an election under this section by giving the

Commissioner notice within 1 of the following times:

(@ the time within which the person is required to file a
return of income for the tax year in which they retire:

(b)  afurther time allowed by the Commissioner in acase or
class of cases.

Defined in this Act: amount, Commissioner, deposit, income, notice, person, return
of income, tax year

Compare: 2004 No 35 s EH 49

EH 49 Refund on death

)

e

When this section applies

This section applies when a person—
(@ hasan adverse event income equalisation account; and
(b) dies.

Refund

Degpite section FC 2 (Transfer at market value), the Commis-
sioner must refund to the trustee of the person’s estate the
amount that, on the date the deposit ends, is in the person’s
adverse event income equalisation account.

Defined in this Act: adverse event income equalisation account, amount, Commis-
sioner, date the deposit ends, person, trustee

Compare: 2004 No 35 s EH 50

EH 50 Income when refund given on death

D

)

Year of income

A refund under section EH 49 is income, under section CB 26
(Income equalisation schemes), derived by the person imme-
diately before their death.

When year of income may be different

However, section EH 51 or EH 52 appliesinstead of subsection (1) if
the circumstances described in section EH 51(1) or EH 52(1) apply
in the person’s case.

Defined in this Act: income, person
Compare: 2004 No 35 sEH 51
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EH 51 Income when refund given on death, and election to

D

)

©)

allocate amount to earlier year
When this section applies

This section applies when—

(@) arefund under section EH 49 includes adeposit madefor a
tax year earlier than the tax year in which the person
dies; and

(b) the trustee of the person’s estate chooses to allocate
some or al of the deposit to the earlier tax year.

Different year of income

The amount allocated by the trustee to the earlier tax year is
income, under section CB 26 (Income equalisation schemes),
derived by the person in the tax year.

How election made

A trustee makes an election under this section by giving the

Commissioner notice within 1 of the following times:

(@ the time within which the trustee is required to file a
return of the person’s income for the period to the date
of the person’s death:

(b) afurther timeallowed by the Commissioner in acase or
class of cases.

Defined in this Act: amount, Commissioner, deposit, income, notice, person, return,
tax year, trustee

Compare: 2004 No 35 s EH 52

EH 52 Income when refund given on death, and election to

D

796

allocate amount to later year or years
When this section applies

This section applies when—

(@ thetrustee doesnot make an election under section EH 51;
and

(b) thetrustee choosesto allocate some or all of the amount
that is in the person’s adverse event income equalisa
tion account on the date of the person’s death to a tax
year or years after that date.
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)

©)

(4)

©)

Tax year or years for purposes of subsection (1)(b)

For the purposes of subsection (1)(b), the tax year or years must

be within the earlier of—

(@ the 3 years after the date of the person’s death; and

(b) the 5 years after the end of the tax year for which a
deposit or a part of a deposit was made, if the amount
that the trustee allocates to alater year or yearsincludes
the deposit or part of it.

Amount allocated remains in account

An amount allocated by the trustee to a later tax year remains
in the person’s adverse event income equalisation account
until it is refunded to the trustee in the tax year to which it is
allocated.

Different year of income

An amount alocated by the trustee to a later tax year is
income, under section CB 26 (Income equalisation schemes),
derived by the person in the tax year.

How election made

A trustee makes an election under this section by a notice
that—
(& specifies—

(i) each amount alocated to a later tax year; and

(i) the tax year to which each amount is allocated;
and

(b) isgiven tothe Commissioner within 1 of the following
times:

(i)  the time within which the trustee is required to
file areturn of the person’sincome for the period
to the date of the person’s death:

(i) afurther time alowed by the Commissioner in a
case or class of cases.

Defined in this Act: adverse event income equalisation account, amount, Commis-
sioner, deposit, income, notice, person, return, tax year, trustee, year

Compare: 2004 No 35 s EH 53

EH 53 Refund on bankruptcy

D

When this section applies
This section applies when a person—
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)

(@ has an adverse event income equalisation account; and
(b) isbankrupt.

Refund

The Commissioner must refund to the Official Assignee hav-
ing charge of the person’s estate the amount that, on the date
the deposit ends, is in the person’s adverse event income
equalisation account.

Defined in this Act: adverse event income equalisation account, amount, Commis-
sioner, date the deposit ends, person

Compare: 2004 No 35 sEH 54

EH 54 Income when refund given on bankruptcy

A refund under section EH 53 iS income, under section CB 26
(Income equalisation schemes), derived by the person imme-
diately before the bankruptcy starts.

Defined in this Act: income, person

Compare: 2004 No 35 S EH 55

EH 55 Refund on liquidation

D

)

When this section applies

This section applies when a person—

(@ has an adverse event income equalisation account; and
(b) isputinto liquidation.

Refund

The Commissioner must refund to the liquidator appointed for
the person the amount that, on the date the deposit ends, isin
the person’s adverse event income equalisation account.

Defined in this Act: adverse event income equalisation account, amount, Commis-
sioner, date the deposit ends, liquidation, person

Compare: 2004 No 35 s EH 56

EH 56 Income when refund given on liquidation

798

A refund under section EH 55 is income, under section CB 26
(Income equalisation schemes), derived by the person imme-
diately before the liquidation starts.

Defined in this Act: income, liquidation, person

Compare: 2004 No 35 sEH 57
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Refunds: general provisions

EH 57 Amendment of assessment

Despite the time bar, the Commissioner may amend an assess-
ment at any timein order to give effect to any of sections EH 48,
EH 51, and EH 52.

Defined in this Act: assessment, Commissioner, time bar

Compare: 2004 No 35 s EH 58

EH 58 Minimum refund

The Commissioner must not give a refund under any of see-

tions EH 45, EH 47, EH 49, EH 53, and EH 55 that is less than the

lesser of—

(& $200; and

(b) thebalancein the person’s adverse event income equal-
isation account on the date the deposit ends.

Defined in this Act: adverse event income equalisation account, Commissioner,
date the deposit ends, person

Compare: 2004 No 35 s EH 59

EH 59 Deposits from which refunds come

Each refund a person is given is treated as coming from the
total amount of their depositsin the order in which they made
the deposits.

Defined in this Act: amount, deposit, person
Compare: 2004 No 35 s EH 60

Transfers

EH 60 Transfer of deposit

D

)

Transfer from adverse event to main income equalisation
account

A deposit that isin a person’s adverse event income equalisa-
tion account on the day 1 year after the date on which the
deposit was made must be transferred to their main income
equalisation account as soon as practicable.

Date of deposit in main income equalisation account

The date on which a transferred deposit is treated as having
been deposited in the person’s main income equalisation
account is as follows:
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©)

(4)

(8 thedate on which it was transferred, for the purpose of
computing interest payable under section EH 6:

(b) the date on which it was deposited in the adverse event
income equalisation account, for any other purpose.

No deduction

A transferred deposit is not an amount for which a deduction
is allowed under section DQ 1 (Main income equalisation
scheme).

Ceasing of deposit in adverse event income equalisation
account

A transferred deposit ceases to be a deposit in the person’s
adverse event income egualisation account.

Defined in this Act: adverse event income equalisation account, amount, deduction,
deposit, interest, main income equalisation account, pay, person, year

Compare: 2004 No 35 s EH 61

Definitions

EH 61 Meaning of adverse event maximum deposit

D

@

©)

800

Meaning

Adverse event maximum deposit means the maximum
deposit that this section says a person may make to their
adverse event income equalisation account for a tax year.

Maximum deposit

The maximum deposit a person may make is an amount equal

to the net income that the person would have in the tax year if,

because of the self-assessed adverse event,—

(@ the only income derived by the person in the tax year
were income from their selling the livestock; and

(b) the only amount for which the person was alowed a
deduction in the tax year were the cost of the livestock
sold.

Cost of livestock sold: matters excluded

The cost of the livestock sold is an amount determined under

subsection (4) or (5)—

(& without applying any provision allocating income
derived or expenditure incurred to atax year other than
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4)

(®)

(6)

the tax year in which the income was in fact derived or
the expenditure was in fact incurred; and

(b) applying sections DQ 1 (Main income equalisation
scheme), EH 7 to EH 33, and FB 15 to FB 17 (which relate to
livestock).

Cost of livestock sold: person having livestock of class sold
at end of previous tax year

This subsection applieswhen, at the end of the tax year before
the tax year in which the livestock is sold, the person had
livestock of the classthat is sold in which the livestock would,
if unsold, have been included at the end of the tax year in
which it is sold. Under this subsection, the cost of livestock
sold is determined using the previous tax year’s closing value
for the class of livestock in which the livestock sold would
have been included.

Cost of livestock sold: other cases

This subsection applies when subsection (4) does not. Under
this subsection, the cost of livestock sold is calculated using
the formula—

number at start x value + number bought x price
number at start + number bought.

Definition of items in formula

In the formula,—

(& number at start isthe number of livestock of the class
sold that the person has at the start of the tax year in
which the livestock is sold:

(b) number bought isthe number of livestock of the class
sold that the person buys in the tax year in which the
livestock is sold, before the sale:

(c) price is the average purchase price of the number
bought:

(d) value is the opening value of the number at the start,
determined without applying section EC 16(2) (\/aluation
under herd scheme).

Defined in this Act: adverse event income equalisation account, adverse event
maximum deposit, amount, deduction, deposit, income, net income, person, self-
assessed adverse event, tax year

Compare: 2004 No 35 s EH 62
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EH 62 Other definitions

802

In the adverse event income equalisation scheme,—

adver se event deposit means a payment made to the Com-
missioner under section EH 38(1)

adverse event income equalisation account, for a person,
means the account that the Commissioner keeps in the per-
son’s name under section EH 39

date the deposit ends means—

(8 thedate on which the refund is calculated, when section
EH 42 applies:

(b)  the date on which the Commissioner receives the appli-
cations for the refund, when section EH 45 applies:

(c) the date of the person’s retirement, when section EH 47
applies:

(d) the date of the person’s death, when section EH 49
applies:

(e) the date on which the Commissioner receives notice of
the adjudication, when section EH 53 applies:

(f)  the date on which the Commissioner receives notice of
the liquidation, when section EH 55 applies:

(g the date on which the Commissioner transfers the
deposit, when section EH 60(1) applies

deposit—

(& means an adverse event deposit; and

(b) includes, for the purposes of sections EH 40(2) and (3) and
EH 44 to EH 60, interest that is added to an adverse event
deposit under section EH 40(4)

specified period, for a person’s tax year, means the shorter

of—

(8 theperiod of 6 months after the end of the tax year; and

(b) the period from the end of the tax year to the date 1
month after the date by which the person must, under
section 37 of the Tax Administration Act 1994, file their
return of income for the tax year.

Defined in this Act: adverse event deposit, adverse event income egualisation
account, adverse event income equalisation scheme, Commissioner, date the
deposit ends, deposit, interest, liquidation, pay, person, return of income, specified
period, tax year

Compare: 2004 No 35 s EH 64
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Thinning operations income equalisation scheme

Application

EH 63 Personsto whom thinning operations income

D

)

equalisation scheme applies
Person described

The thinning operations income equalisation scheme applies

to a company that, in a tax year,—

(@) carrieson aforestry business on land in New Zealand;
and

(b)  derives income from carrying out thinning operations
on the land.

Meaning of person for thinning operations income
equalisation scheme

In the thinning operations income equalisation scheme, per -
son means a person described in subsection (1).

Defined in this Act: business, company, income, New Zealand, person, thinning
operations, thinning operations income equalisation scheme, tax year

Compare: 2004 No 35 s EH 65

Deposits and accounts

EH 64 Thinning operations deposit

D

@

©)

Deposit for thinning operations

A person may make a payment to the Commissioner for entry
in their thinning operations income equalisation account for a
tax year in which they derive income from carrying out thin-
ning operations.

Upper limit of deposit
A person must not make, for atax year, deposits that in total

are more than their thinning operations maximum deposit for
the tax year.

Lower limit of deposit

A person must not make, for atax year, a deposit that is less
than the lesser of—
(& $200; and
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(b) the difference between the total of all the deposits the
person has previously made for the tax year and their
thinning operations maximum deposit for the tax year.

Time of making deposit

(4) A person makes a deposit for atax year by—
(& making the deposit during the tax year; or
(b) doing both the following:

(i)  making the deposit during the specified period for
the tax year; and

(i)  atthetimeof makingit, giving the Commissioner
notice that the deposit is for the tax year; or

(c) doing both the following:

(i)  making the deposit within atime that is after the
end of the specified period for the tax year but
that is allowed by the Commissioner in a case or
class of cases; and

(i) atthetimeof makingit, giving the Commissioner
notice that the deposit is for the tax year.

Limit on making deposit

(5) If arefund has been made to a person for a tax year under
section EH 71 or EH 73, the person may later make a deposit for
the tax year only if the Commissioner is satisfied, before the
deposit ismade, that all the refund has been used to expand or
develop the person’s business.

Defined in this Act: business, Commissioner, deposit, income, notice, pay, person,
specified period, tax year, thinning operations, thinning operations deposit, thinning
operations income equalisation account, thinning operations maximum deposit

Compare: 2004 No 35 s EH 66

EH 65 Thinning operations income equalisation account
Person’s account

(1) The Commissioner must keep a thinning operations income
equalisation account in the name of every person that makes a
deposit with the Commissioner.

Deposits in accounts

(2) Every deposit a person makes with the Commissioner must be
entered in their thinning operations income equalisation
account.
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Amounts in accounts

(3) The only amounts that may be entered in a person’s thinning
operations income equalisation account are—
(& deposits made by the person with the Commissioner;
and
(b) interest paid under section EH 66.

Amounts not available to others

(4) Degspite section FC 2 (Transfer at market value), amounts
entered in a person’ s thinning operations income equalisation
account must not, while they are in the account,—

(@ be assigned or charged in any way; or

(b) pass by operation of law to, or into the custody or
control of, someone else, except when the person has
been put into liquidation; or

(c) beassetsfor the payment of the person’s debts or liabil-
ities, except when the person has been put into
liquidation.

Amounts available only for refunds

(5) Theonly paymentsthat may be made from aperson’ sthinning
operations income equalisation account are refunds under any
of sections EH 68, EH 71, EH 73, and EH 75.

Defined in this Act: amount, Commissioner, deposit, interest, liquidation, pay,
person, thinning operations income equalisation account

Compare: 2004 No 35 sEH 67

Interest

EH 66 Interest on depositsin thinning operations income
equalisation account

No interest payable

(1) Nointerest is payable on a deposit in a thinning operations
income equalisation account that is refunded within 1 year of
the date of deposit.

Interest payable

(2) Interestis payable on every other deposit in athinning opera-
tions income equalisation account.
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©)

4)

(®)

(6)

Period

Interest is computed with daily rests from the date of acknowl-
edgment of the receipt of the deposit until the date the deposit
is refunded.

Date to which interest accrues

Interest on a deposit accrues until the earlier of—
(& 31 March in each year; and
(b) the date the deposit is refunded.

Added to deposit
Accrued interest on a deposit is added to the deposit.

Rate

The interest rate is 3% a year.

Defined in this Act: deposit, interest, pay, thinning operations income equalisation
account, year

Compare: 2004 No 35 s EH 68

Deductions

EH 67 Deduction of deposit

D

@

©)

806

When this section applies

This section applies when a person is alowed a deduction
under section DQ 3 (Thinning operations income equalisation
scheme).

Amount of deduction

The amount of the deduction is the lesser of—

(@ thetotal of the person’s deposits for the tax year; and

(b) their thinning operations maximum deposit for the tax
year.

Timing of deduction

The person is allowed the deduction in the tax year.

Defined in this Act: amount, deduction, deposit, person, tax year, thinning opera-
tions maximum deposit

Compare: 2004 No 35 s EH 69
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Refunds: automatic

EH 68 Refund of excess deposit

D

e

When this section applies

This section applies when a person’s deposits for a tax year
are more than their thinning operations maximum deposit for
the tax year.

Refund
The Commissioner must refund the excess to the person as
soon as practicable after the date the deposit ends.

Defined in this Act: Commissioner, date the deposit ends, deposit, person, tax year,
thinning operations maximum deposit

Compare: 2004 No 35 sEH 70

EH 69 Income does not include excess deposit

A refund under section EH 68 is excluded income under section
CX 50 (Income equalisation schemes).

Defined in this Act: excluded income

Compare: 2004 No 35 sEH 71

Refunds: on application

EH 70 Application for refund by person or liquidator

D

e

Who may apply

The following may apply to the Commissioner for arefund of

some or al of the amount in a person’s thinning operations

income equalisation account:

(8 the person may apply under section EH 71 or EH 73:

(b) theliquidator appointed for the person may apply under
section EH 7(7)5.

Application

An application for a refund must—

(@ beinwriting; and

(b) state the grounds on which it is made; and
(c) state the amount applied for.

Defined in this Act: amount, Commissioner, liquidation, person, thinning opera-
tions income equalisation account

Compare: 2004 No 35 s EH 72
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EH 71 Refund on request

D

)

When this section applies

This section applies when a person wants a refund of some or
all of the amount in the person’s thinning operations income
equalisation account, and neither section EH 73 nor EH 75 applies.

Refund

The Commissioner must refund to the person the amount
applied for, to the extent to which it can be made up of 1 or
more deposits that have been in the person’s thinning opera-
tionsincome equalisation account for at least 1 year beforethe
date the deposit ends.

Defined in this Act: amount, Commissioner, date the deposit ends, deposit, person,
thinning operations income equalisation account, year

Compare: 2004 No 35 sEH 73

EH 72 Income when refund given on request

)

e

©)

808

Year of income

A refund under section EH 71 is income, under section CB 26
(Income equalisation schemes), derived by the person in the
tax year in which the Commissioner receives the application
for the refund.

When year of income may be different

However, subsection (3) applies instead of subsection (1) if—

(@ the Commissioner receives the application for a refund
in the specified period for atax year or, if the Commis-
sioner allowsin acase or class of cases, within alonger
period; and

(b) the person chooses in the application that the refund is
to be income in the tax year to which the specified
period or the longer period relates.

Different year of income

The refund is income under section CB 26 in the tax year to
which the specified period or the longer period relates.
Defined in this Act: Commissioner, income, person, specified period, tax year
Compare: 2004 No 35 sEH 74
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EH 73 Refund for development or recovery

D

@

©)

(4)

Refund for development: application of subsection (2)

Subsection (2) applies when a person wants a refund of some or
all of the amount in their thinning operationsincome equalisa-
tion account for the purpose of enabling them to undertake,
immediately after therefund is given, planned development or
maintenance work for their forestry business.

Refund

If the Commissioner is satisfied that the person will use the
refund for the purpose, the Commissioner must refund to them
the amount applied for, to the extent to which it can be made
up of 1 or more deposits that have been in the person's
thinning operations income equalisation account for at least 6
months before the date the deposit ends.

Refund for recovery: application of subsection (4)

Subsection (4) applies when a person wants a refund of some or

al of the amount in their thinning operationsincome equalisa-

tion account for either or both of the following purposes:

(@ to avoid them suffering serious hardship:

(b) to do anything else that the Commissioner determines,
in a case or class of cases, is a purpose for which a
refund should be given.

Refund

If the Commissioner is satisfied that the person will use the
refund for either or both of the purposes, the Commissioner
must refund to them the amount applied for, regardiess of the
length of time it has been in the account.

Defined in this Act: amount, business, Commissioner, date the deposit ends,
deposit, person, thinning operations income equalisation account

Compare: 2004 No 35 sEH 75

EH 74 Income when refund given for development or

D

recovery
Year of income

A refund under section EH 73 is income, under section CB 26
(Income equalisation schemes), derived by the person in the
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)

©)

tax year in which the Commissioner receives the application
for the refund.

When year of income may be different

However, subsection (3) applies instead of subsection (1) if—

(@ the Commissioner receives the application for a refund
in the specified period for atax year or, if the Commis-
sioner allowsin acase or class of cases, within alonger
period; and

(b) the person chooses in the application that the refund is
to be income in the tax year to which the specified
period or the longer period relates.

Different year of income

Therefund isincome under section CB 26 derived in the tax year
to which the specified period or the longer period relates.
Defined in this Act: Commissioner, income, person, specified period, tax year
Compare: 2004 No 35 SEH 76

EH 75 Refund on liquidation

D

e

810

When this section applies

This section applies when a person—

(@ hasathinning operations income equalisation account;
and

(b) isputinto liquidation.

Refund

The Commissioner must refund to the liquidator appointed for
the person the amount that, on the date the deposit ends, isin
the person’ s thinning operations income equalisation account
on the date, regardless of the length of time it has been in the
account.

Defined in this Act: amount, Commissioner, date the deposit ends, liquidation,
person, thinning operations income equalisation account

Compare: 2004 No 35 s EH 77
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EH 76 Income when refund given on liquidation
A refund under section EH 75 is income, under section CB 26
(Income equalisation schemes), derived by the person imme-
diately before the liquidation starts.
Defined in this Act: income, liquidation, person
Compare: 2004 No 35 sEH 78

Refunds: general provisions, and tax credits

EH 77 Sections of main income equalisation scheme that
apply to thinning operations income equalisation scheme
Sections EH 28 to EH 33 apply, with the necessary amendments,
to the thinning operations income equalisation scheme.

Defined in this Act: main income equalisation scheme, thinning operations income
equalisation scheme

Compare: 2004 No 35 sEH 79

Definitions
EH 78 Meaning of thinning operations maximum deposit
Meaning
(1) Thinning operations maximum deposit means the maxi-
mum deposit that this section says a person may make to their

thinning operations income equalisation account for a tax
year.

Maximum deposit

(2) The maximum deposit that a person may make is an amount
equal to the income derived by them during the tax year from
carrying out thinning operations on the land on which they
carry on their forestry business.

Meaning of amount

(3) In subsection (2), amount means an amount calculated without
applying—

(& any provision allocating income derived or expenditure
incurred to a tax year other than the tax year in which
theincome wasin fact derived or the expenditure wasin
fact incurred:
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(b) any provision of any of the income equalisation
schemes referred to in section EH 1(2).

Defined in this Act: amount, business, deposit, income, person, tax year, thinning
operations, thinning operations income equalisation account, thinning operations
maximum deposit

Compare: 2004 No 35 s EH 80

EH 79 Other definitions

812

In the thinning operations income equalisation scheme,—

date the deposit ends means—

(@ thedate on which the refund is calculated, when section
EH 68 applies:

(b)  the date on which the Commissioner receives the appli-
cation for the refund, when section EH 71 or EH 73 applies:

(c) the date on which the Commissioner receives notice of
the liquidation, when section EH 75 applies

deposit—

(& means athinning operations deposit; and

(b) includes, for the purposes of sections EH 66(2) to (4) and
EH 70 to EH 77, interest that is added to a thinning opera-
tions deposit under section EH 66(5)

specified period, for a person’s tax year, means the shorter

of—

(@ the period of 6 months after the end of the accounting
year that corresponds to the tax year; and

(b) the period from the end of the accounting year that
corresponds to the tax year to the date 1 month after the
date by which the person must, under section 37 of the
Tax Administration Act 1994, file their return of
income for the accounting year that corresponds to the
tax year

thinning oper ations means operations in which some treesin

an immature stand of trees are felled for the purpose of

improving the growth and form of the remaining trees and not

for the purpose of permanently breaking the canopy

thinning operations deposit means a payment made to the

Commissioner under section EH 64(1)

thinning oper ationsincome equalisation account, for aper-

son, means the account that the Commissioner keeps in the

person’s name under section EH 65.

Defined in this Act: Commissioner, date the deposit ends, interest, liquidation, pay,
person, return of income, specified period, tax year, thinning operations, thinning
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operations deposit, thinning operations income equalisation account, thinning oper-
ations income equalisation scheme

Compare: 2004 No 35 sEH 81

Subpart EI—Spreading of specific income

Contents

Farming and forestry
El 1  Spreading backward of income from timber
I nflation-indexed instruments
El 2 Interest from inflation-indexed instruments
Intellectual property
El 3  Assigning or granting copyright
El 3B Spreading income from patent rights

Land
El 4  Amount paid to lessor for non-compliance with covenant
for repair
El 5 Amount paid for non-compliance: when lessor ceases to
own land

El 6 Leases income derived in anticipation
El 7 Disposd of land to the Crown
Shareholder-employees

El 8  Matching rule for employment income of shareholder-
employee

Farming and forestry

El 1 Spreading backward of income from timber
When this section applies

(1) This section applies when a person derives income under
section CB 24 (Disposal of timber or right to take timber) or
CB 25 (Disposal of land with standing timber).

Timing of income

(2) The person may allocate the income between the income year
in which they derive it and any 1 or more of the previous
3 income years.

Application

(3) A person who wants to make an allocation under subsection (2)
must apply inwriting to the Commissioner no later than 1 year
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Income Tax

El 21

D

@

814

after the end of the income year in which they derive the
income.

Defined in this Act: Commissioner, income, income year, timber, year
Compare: 2004 No 35 sEl 1

I nflation-indexed instruments

nterest from inflation-indexed instruments

When this section applies
This section applies when—

(@
(b)
(©

(d)

an amount of money lent is outstanding at the end of the

lender’s current income year; and

an amount is payable to the lender for the money lent, in

a future income year of the lender; and

the amount payable is determined by a fixed relation-

ship to 1 or more indices of general price inflation in

New Zealand; and

the amount payable that has accrued at the end of the

lender’s current income year differs from any amount

payable that had accrued—

(i) a the time the money was lent, if it was lent
during the lender’s current income year; or

(i) attheend of thelender’spreviousincomeyear, if
it was lent before the lender’s current income
year.

Increase treated as credited

If the difference is an increase, the increase is treated as
having been credited in account and capitalised by the bor-
rower for the benefit of the lender on—

(@

(b)

the day following the day on which the level of the
relevant index at the end of the lender’ s current income
year becomes public knowledge; or

if thelevel of the relevant index is not calculated for the
end of the lender’s current income year, the last date
before the end of the income year for which the level is
calculated.
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©)

This subsection is overridden by subsection (3).

Increase not treated as credited

Anincreaseis not treated as having been credited to the extent

to which—

(@ the money lent has been repaid:

(b) anamount on account of the increase has already been
paid to the lender:

(c) theincrease represents a recovery of a decrease in the
amount payable over (a previous)an earlier incomeyear
of the lender.

Defined in this Act: amount, income year, interest, money lent, New Zealand, pay

Compare: 2004 No 35 sEl 2

I ntellectual property

El 3 Assigning or granting copyright

D

)

©)

When this section applies

This section applies when a person—
(@ isthe author of aliterary, dramatic, musical, or artistic
work; and
(b)  made the work over a period of more than 1 year; and
(c) receives consideration from—
(i) assigning some or al of the copyright in the
work; or
(i) granting an interest in the copyright by licence.

Timing of income: lump sum payment

If some or all of the consideration isalump sum payment that

would be income in 1 tax year, the person may allocate the

income equally between the income year in which they

receive it and—

(@ theincome year before that income year, if they made
the work over a period of 2 years or less; or

(b) the 2 income years before that income year, if they
made the work over a period of more than 2 years.

Timing of income: other payments
If some or all of the consideration is not alump sum payment,
would be incomein 1 tax year, and is received by the person
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(4)

(®)

(6)

within 2 years after the first publication of the work, the
person may allocate the income equally between the income
year in which they receive it and the previous income year.

Self-publication

Subsection (3) applies to income that the person derives from
being the publisher of their work.

Application

The following provisions apply to an allocation for the pur-

poses of subsections (2) and (3):

(@ for an alocation under subsection (2), the person must
apply in writing to the Commissioner no later than
6 years after the end of the income year in which they
receive the payment; and

(b) for an alocation under subsection (3), the person must
apply in writing to the Commissioner no later than
8 years after the first publication of the work.

Some definitions
In this section,—
author includes a joint author

first publication means the first occasion on which the work
or areproduction of it is published, performed, or exhibited

lump sum payment includes an advance on account of
royalties.

Defined in this Act: author, Commissioner, first publication, income, income year,
lump sum payment, pay, royalty, tax year, year

Compare: 2004 No 35 sEl 3

New (unanimous)

El 3B Spreading income from patent rights

D

When this section applies

This section applies when a person derives income under
section CB 29 (Sale of patent applications or patent rights).
|
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New (unanimous)

e

Timing of income
The person may alocate the income equally between the

income year in which they derive it and the following 2
income years.

Defined in this Act: income, income year, patent right
Compare: 2004 No 35 sEl 3B

Land

El 4 Amount paid to lessor for non-compliance with covenant

D

)

©)

(4)

for repair
When this section applies

This section applies when a lessor receives an amount of
income under section CC 2 (Non-compliance with covenant for

repair).

Timing of income: if election made

The lessor may choose to allocate the income between the
income year in which they receive the amount and any 1 or
more of the following 4 income years.

Timing of income: if election not made

Any part of the amount that the lessor does not alocate as
described in subsection (2) is allocated to the fourth income year
following the income year in which they receive the amount.

Notice

The following provisions apply to an allocation for the pur-

poses of subsection (2):

(@ thelessor must give a notice to the Commissioner that
specifies how the income has been allocated; and

(b)  thelessor must give the notice within the time required
to file areturn of income for the income year to which
the income is alocated or within a longer time if the
Commissioner agrees; and

() thelessor must not revoke the election.
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(®)

Relationship with sections CC 2 and El 5
This section overrides section CC 2(2) and is overridden by
section El 5.

Defined in this Act: amount, Commissioner, income, income year, notice, return of
income

Compare: 2004 No 35 sEl 4

El 5 Amount paid for non-compliance: when lessor ceases to

D

e

©)

own land
When this section applies

This section applies when a lessor—

(8 allocates income under section El 4 to more than
1 income year; and

(b) ceases to own the land to which the income relates
before the end of the third tax year following the tax
year in which they receive the income.

Timing of income
If the lessor has not allocated a part of the income, the part is

allocated to the income year in which the lessor ceasesto own
the land.

Ownership of part of land ceasing

If the lessor ceasesto own part of theland to which theincome

relates,—

(8 thissection appliesto the part of the land that the lessor
ceases to own; and

(b) section El 4 applies to the part of the land that the lessor
continues to own.

Defined in this Act: amount, income, income year, own, tax year

Compare: 2004 No 35 sEl 5

El 6 Leases. income derived in anticipation

D

818

When this section applies

This section applies when a person derives, in a tax year,
income in anticipation from fines, premiums, a payment of
goodwill on the grant of alease, or in another similar way.

10

15

20

25

30



Income Tax Part Ecl EI 7

)

©)

4)

Timing of income

The Commissioner may allocate the income between the
income year in which the person derives it and any 5 later
income years.

Notice

The following provisions apply to an alocation for the pur-

poses of subsection (2):

(8 the person must give a notice to the Commissioner
requesting the Commissioner to make the allocation:

(b) theperson must givethe noticein the tax year following
the tax year to which the income year of derivation
corresponds:

(c) the Commissioner may cancel the allocation at any
time.

Cancdllation of allocation

If the Commissioner cancels the alocation, the income alo-
cated to the income year in which the cancellation occurs and
to future income years is allocated to the income year before
the income year in which the cancellation occurs.

Defined in this Act: Commissioner, income, income year, lease, notice, pay, tax
year

Compare: 2004 No 35 sEl 6

El 7 Disposal of land to the Crown

1

@

©)

When this section applies

This section applies when a person derives income from dis-
posing of any of their land to the Crown.

Timing of income
The person may choose to allocate the income between the

income year in which they derive it and any 3 later income
years.

Timing of deduction

If the person allocatesincometo 2 or more income years, they
must allocate part of any deduction allowed for the cost of the
land to the same income years. The part must bear the same
proportion to the total deduction asthe allocated income bears
to the total amount of income.
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(4)

©)

Application

The following provisions apply to an allocation for the pur-

poses of subsection (2):

(@ the person, or another person for them, must make a
written application to the Commissioner:

(b) theapplication must be made within 1 year after theend
of the tax year in which the person derives the income
or within alonger time if the Commissioner agrees.

(c) the person must arrange to meet al income tax liabili-
ties relating to the income:

(d) the Commissioner may cancel the allocation at any
time.

Cancdllation of allocation

If the Commissioner cancels the allocation,—

(@ thewhole of theincome or deduction, as applicable, is
allocated to the income year before the income year in
which the cancellation occurs:

(b) the cancellation does not affect income or a deduction
that has been allocated to (a previous)an earlier income
year.

Defined in this Act: amount, Commissioner, deduction, income, income tax liabil-
ity, income year, tax year, year

Compare: 2004 No 35 sEl 7

Shareholder-employees

El 8 Matching rule for employment income of shareholder -

)

)

820

employee
Matching if company allowed deduction

If a company is allowed a deduction for expenditure on
employment income that is paid or is payable to a share-
holder-employee under section CE 1 (Amounts derived in con-
nection with employment), the income is allocated in the way
set out in subsections (2) and (3).

Allocation to deduction year unless unexpired

The income is allocated to the income year to which the
deduction allowed to the company is allocated, except for an
amount equal to any unexpired portion for the income year of
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©)

BJ1l
EJ2

EJ3

EJ4
EJ5

EJ6
BJ7
EJ8

EJ9

EJ10
BEJ11

EJ12
EJ13
EJ14
EJ 15
EJ 16
EJ17
EJ18

the company’s expenditure under section EA 4 (Deferred pay-
ment of employment income).

Allocation when no longer treated as unexpired

The remaining income is allocated to the income year or years
in which the corresponding amount of the company’s expen-
diture on the income is no longer treated as an unexpired
portion.

Defined in this Act: amount, company, deduction, employment income, income
year, pay, shareholder-employee

Compare: 2004 No 35 sEl 8

Subpart EJ—Spreading of specific expenditure

Contents

Farming and forestry

Spreading backward of deductions for costs of timber
Spreading forward of deductions for repairs to fishing
boats

Spreading forward of fertiliser expenditure

Films

Expenditure incurred in acquiring film rights in feature
films

Expenditure incurred in acquiring film rightsin films
other than festure films

Certification of New Zealand films

Film production expenditure for New Zealand films
Film production expenditure for films other than

New Zealand films

Avoidance arrangements

Leases

Personal property lease payments
Amount paid by lessee for non-compliance with cove-
nant for repair

Petroleum mining

Petroleum development expenditure

Relinquishing petroleum mining permit

Spreading deduction backwards

Disposal of petroleum mining asset

Disposal of petroleum mining asset to associate
Partnership interests and disposal of part of asset
Petroleum mining operations outside New Zealand
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EJ19
EJ 20

BEJ21

EJ22

EJ23

EJ1

D

@

EJ2

D

822

Definitions
Meaning of offshore development
Meaning of onshore devel opment
Superannuation contributions
Contributions to employees superannuation schemes
Research, development, and resulting market
development

Deductions for market development: product of research,
development

Allocation of deductions for research, development, and
resulting market development

Farming and forestry

Spreading backward of deductions for costs of timber
When this section applies

This section applies when a person derives income under
section CB 24 (Disposal of timber or right to take timber) or
cB 25 (Disposal of land with standing timber).

Timing of deduction

The person must allocate every amount allowed as a deduc-
tion for a cost of timber to the income years to which the
income is allocated under section El 1 (Spreading backward of
income from timber), and in the same proportions as it is
allocated.

Defined in this Act: amount, deduction, income, income year

Compare: 2004 No35sEJ1

Spreading forward of deductions for repairs to fishing
boats

When this section applies. generally

This section applies when a person who carries on a fishing
businessin New Zealand is alowed a deduction for expendi-
ture incurred in making repairs or aterations required by
Part 10 of the Maritime Transport Act 1994 to the equipment,
hull, or machinery of afishing boat used wholly for the pur-
poses of the business.
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)

©)

(4)

(®)

(6)

When subsection (3) applies

Subsection (3) applies when the person does not cease to carry
on the business before the end of the fourth tax year following
the tax year in which the expenditure is incurred.

Business not ceasing within 4 years

The person may do 1 of the following to the total amount of

expenditure allowed as a deduction:

(8 deductitintheincome year in which the expenditureis
incurred; or

(b) dlocateit to any 1 of the 4 income years following the
income year in which the expenditure is incurred, and
deduct it in that income year; or

(c) allocate parts of it over some or all of the 4 income
years following the income year in which the expendi-
ture is incurred, and deduct each part alocated in the
income year to which it is allocated; or

(d) deduct it, or any part of it that has not already been
deducted, in the fourth income year following the
income year in which the expenditure is incurred.

When subsection (5) applies
Subsection (5) applies when the person ceases to carry on the

business before the end of the fourth tax year following the tax
year in which the expenditure is incurred.

Business ceasing within 4 years

The person may do 1 of the following to the total amount of

expenditure allowed as a deduction:

(@ deduct it, or any part of it that has not already been
deducted, in the income year in which the person ceases
to carry on the business; or

(b) alocate it, or any part of it that has not aready been
deducted, equally to the income year in which it is
incurred and the following income years in which the
person continues to carry on the business.

Some definitions
In this section,—
fishing boat—
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(4)

824

(& meansaboat registered as afishing boat under Part 4 of
the Fisheries Act 1983; and

(b) includes a small boat belonging to any boat that is so
registered

fishing business means a business of catching or taking fish,

including crustaceans and shellfish, for the purposes of sale.

Defined in this Act: amount, business, deduction, fishing boat, fishing business,
income year, New Zealand, tax year

Compare: 2004 No 35 sEJ 2

Spreading forward of fertiliser expenditure
When this section applies

This section applies when—

(@) aperson carriesonafarming or agricultural businesson
land in New Zealand; and

(b) the person incurs expenditure in buying fertiliser or
lime or applying fertiliser or lime to some or al of the
land; and

(c) the expenditure is expenditure for which the person is
allowed a deduction.

Timing of deduction: if election made

The person may choose to allocate the expenditure by allocat-
ing someor al of it, in the proportionsthey choose, to any 1 or
more of the 4 income years following the income year in
which they incur the expenditure.

Timing of deduction: if election not made

The person is allowed a deduction in the fourth income year

following the income year in which they incur the expenditure

for any part of the expenditure—

(@ for which they do not claim a deduction in the income
year in which they incur the expenditure; or

(b) that they do not allocate under subsection (2).

Timing of deduction: business ceasing within 4 years

If the person ceases to carry on the business before the end of
the fourth income year following the income year in which
they incurred the expenditure, they must choose 1 of the
following ways to deal with any part of the expenditure that
has not so far been deducted:
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(6)

EJ4

D

(@ the part is to be deducted in the income year in which
the person ceases to carry on the business; or

(b) the part isto be alocated equally to the income year in
which they incurred the expenditure and the following
income years in which the person carried on the
business.

Notice

The following provisions apply to an alocation for the pur-
poses of subsections (2) and (4):

(@

(b)

(©)
(d)

for subsection (2), the person must give the Commis-
sioner notice of the alocation within the time within
which the person is required to file a return of income
for the income year to which they allocated the
expenditure:

for subsection (4), the person must give the Commis-
sioner notice of the allocation within the time within
which the person is required to file a return of income
for the income year in which the person ceases to carry
on the business:

for subsection (2) or (4), the Commissioner may alow a
longer time in any case or class of cases:

for subsection (2), the person must not revoke the
allocation.

Personal representative
An election under subsection (4) may be made by a deceased’s
personal representative.

Defined in this Act: business, Commissioner, deduction, income year, New
Zealand, notice, return of income

Compare: 2004 No 35 sEJ 3

Films
Expenditureincurred in acquiring film rightsin feature
films
Feature films

A deduction under section DS 1 (Acquiring film rights) for
expenditure that a person incurs in acquiring a film right is
allocated under this section, if the film is a feature film.
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826

Timing of deduction: retention of film right

If the person has the film right at the end of an income year,
the deduction that is allocated to the income year is the lesser
of—
(@ the greater of—
(i)  an apportioned amount of the deduction, calcu-
lated for the income year under subsection (3); and
(i)  the amount of film income derived in the income
year; and
(b) the remaining deduction.

Calculation of apportioned amount
The apportioned amount is calculated for the income year
using the formula—

completed months

non-completed months x deduction.

Definition of items in formula

In the formula,—

(@ completed months is the number of months in the
income year, including a part of a month, for which the
film is completed:

(b) non-completed months is 24, reduced by the number
of complete months in the period that—

(i) starts on the first day of the month in which the
film is completed; and
(i) endsonthelast day of theincome year beforethe
income year referred to in subsection (2):
(c) deduction isthe remaining deduction.

Timing of deduction: disposal of film right

If the person disposes of the film right during an income year,
and does not have a film right in the film at the end of the
income year, the remaining deduction is allocated to the
income year.

Meaning of remaining deduction

In this section, remaining deduction means, for an income
year, the amount of the deduction for expenditure incurred
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©)

(4)

before the end of the income year that has not been allocated
to (a previous)an earlier income year.

Defined in this Act: amount, completed, deduction, feature film, film, film income,
film right, income year, remaining deduction

Compare: 2004 No 35 sEJ4

Expenditureincurred in acquiring film rightsin films
other than feature films

Films other than feature films

A deduction under section DS 1 (Acquiring film rights) for
expenditure that a person incurs in acquiring a film right is
allocated under this section, if the film is not a feature film.

Timing of deduction: retention of film right

If the person has the film right at the end of an income year,—
(8 the deduction that is alocated to the income year in
which thefilmright isacquired or thefilm is completed,
whichever is later, is—
(i) 50% of the deduction; or
(it) if the film income derived in the income year is
more than 50% of the deduction, the lesser of the
amount of film income and the total amount of
the deduction; and
(b) thededuction that isallocated to the next income year is
the remaining deduction.

Timing of deduction: disposal of film right

If the person disposes of the film right during an income year,
and does not have a film right in the film at the end of the
income year, the remaining deduction is allocated to the
income year.

Meaning of remaining deduction

In this section, remaining deduction means, for an income
year, the amount of the deduction that has not been allocated
to (a previous)an earlier income year.

Defined in this Act: amount, completed, deduction, feature film, film, film income,
film right, income year, remaining deduction

Compare: 2004 No 35 sEJ5
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EJ 6 Certification of New Zealand films
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4)

©)

(6)

828

Certification of New Zealand films

The New Zealand Film Commission may certify that afilmis
a New Zedand film, if the Commission is satisfied that the
film has, or will on completion have, a significant New
Zealand content, as determined under section 18 of the New
Zealand Film Commission Act 1978.

Final and provisional certificates

The certificate issued by the New Zealand Film Commission
must be—

(@ aprovisiona certificate, if the film is not completed:
(b) afina certificate, if the film is completed.

Applications for certification of New Zealand films

An application to the New Zealand Film Commission for a
certificate that afilmisaNew Zealand film must be in writing
and must provide the information that the Commission
requires.

Notice of certificate to Commissioner

The New Zealand Film Commission must send a copy of the
provisional certificate or the final certificate to the Commis-
sioner immediately after issuing it.

Revocation of certificate

The New Zealand Film Commission may revoke aprovisiona
certificate or afinal certificate if the Commission is satisfied
that the certificate should not remain in force, whether
because an incorrect statement was made in the provision of
information for the purpose of obtaining a certificate or for
any other reason.

Effect of revocation

A revoked certificate is void from the time the certificate was
issued.
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(1)

EJ7

D

2

©)

EJ 8

D

)

Notice of revocation to Commissioner

The New Zealand Film Commission must give notice to the
Commissioner immediately after revoking a provisional cer-
tificate or afina certificate.

Defined in this Act: Commissioner, completed, film, New Zealand, notice
Compare: 2004 No 35 s EJ 6

Film production expenditure for New Zealand films
New Zealand films

A deduction under section DS 2 (Film production expenditure)
for film production expenditure is allocated under this section,
if the film has a final certificate under section EJ 6.

Timing of deduction: up to completion of film

A deduction for film production expenditure incurred in or
before the income year in which the film is completed is
allocated to the income year in which the film is completed.

Timing of deduction: after completion of film

A deduction for film production expenditure incurred after the
filmis completed is alocated to the income year inwhich it is
incurred.

Defined in this Act: completed, deduction, film, film production expenditure,
income year, New Zealand

Compare: 2004 No 35 sEJ7

Film production expenditure for films other than
New Zealand films

Films other than New Zealand films

A deduction under section DS 2 (Film production expenditure)
is alocated under this section, if the film does not have afinal
certificate under section EJ 6.

Timing of deduction: up to completion of film

If the person has a film right at the end of the income year in

which the film is completed, the deduction for film production

expenditure incurred in or before the income year is allocated

as follows:

(@ tothe income year in which the film is completed,—
(i) 50% of the deduction; or
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©)

(4)

©)

(i)  if the film income derived in the income year is
more than 50% of the deduction, the lesser of the
amount of film income and the total amount of
the deduction; and

(b) to the next income year, the remaining deduction.

Timing of deduction: after completion of film

If the person has afilm right in an income year after thefilmis
completed, a deduction for film production expenditure
incurred after the film is completed is allocated to the income
year in which it is incurred.

Timing of deduction: disposal of film right

If the person disposes of a film right in the income year in
which the film is completed, and does not have afilm right in
thefilm at the end of theincome year, the remaining deduction
is allocated to the income year.

Meaning of remaining deduction

In this section, remaining deduction means, for an income
year, the amount of the deduction for film production expendi-
ture that has not been allocated to (a previous)an earlier
income year.

Defined in this Act: amount, completed, deduction, film, film income, film produc-
tion expenditure, film right, income year, New Zealand, remaining deduction

Compare: 2004 No 35 sEJ8

EJ 9 Avoidance arrangements

830

The alocation of adeduction under any of sections EJ 4, EJ 5, EJ

7, and EJ 8 may be subject to adjustment under—

(@) section GB 18 (Arrangements to acquire film rights or
incur (film) production expenditure):

(b) section GB 19 (When film production expenditure pay-
ments delayed or contingent).

Defined in this Act: deduction, film production expenditure, film right, pay

Compare: 2004 No 35 ss GC 11B, GD 12A, GD 12B
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EJ 10 Personal property lease payments

D

)

©)

(4)

What this section applies to

This section applies to a lease that—

(@ isof apersonal property lease asset; and
(b) isnot afinance lease; and

(c) isnot aspecified lease.

Payments

Personal property lease payments are treated as being paid for
the term of the lease.

Formula

The expenditure that the lessee incurs is alocated to income
years using the formula—

part of term
term of the lease

x total of payments.

Definition of items in formula

In the formula,—

(8 part of termisthe part of theterm of theleasethat falls
within the income year:

(b) term of the lease has the meaning given in section YA 1
(Definitions):

(c) total of payments is the total amount of the personal
property lease payments.

Defined in this Act: finance lease, income year, lease, lessee, pay, persona property
|ease asset, personal property lease payment, specified lease, term of the lease

Compare: 2004 No 35sEJ9

EJ 11 Amount paid by lessee for non-compliance with

D

covenant for repair
When this section applies

This section applies when alessee of land is alowed a deduc-
tion under section DB 22 (Amounts paid for non-compliance
with covenant for repair).
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(4)

Timing of deduction

Thelessee may chooseto allocate some or all of the amount of
the deduction to any 1 or more of the 3 income years before
the income year in which the amount ispaid or recovered. The
lessee may make an allocation only to an income year in
which they used the land for deriving income.

Effect of allocation

If the lessee makes an allocation,—

(@ they are denied a deduction for the allocated amount in
theincome year in which the amount of the deductionis
paid or recovered; and

(b) they areallowed adeduction for the allocated amount in
the income year to which it is allocated.

Notice

The following provisions apply to an allocation for the pur-

poses of subsection (2):

(@ the lessee makes the election by giving a notice to the
Commissioner that specifies how the amount of the
deduction has been allocated; and

(b) thelessee must give the notice within the time required
to file areturn of income for the tax year in which the
amount was paid or recovered or within alonger timeif
the Commissioner agrees; and

(c) thelessee must not revoke the alocation.

Defined in this Act: amount, Commissioner, deduction, income, income year,
lessee, notice, return of income, tax year

Compare: 2004 No 35 sEJ 10

Petroleum mining

EJ 12 Petroleum development expenditure

D

832

General rule

A deduction under section DT 5 (Petroleum devel opment expen-
diture) isallocated in equal amounts over aperiod of 7 income
years.
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Sart of period for offshore devel opment

For petroleum development expenditure in an offshore
development, the period of 7 income years starts with the
income year in which the expenditure is incurred.

Sart of period for onshore devel opment

For petroleum development expenditure in an onshore

development, the period of 7 income years starts with the later

of—

(@ theincome year in which commercial production starts;
and

(b) theincome year in which the expenditure is incurred.

Relationship with other petroleum mining provisions
Sections EJ 13 to EJ 16 override subsection (1). Sections DT 7, DT 8,
DT 10, DT 11, DT 16, and IS 5 (Which relate to petroleum miners)
override this section.

Defined in this Act: amount, commercial production, deduction, income year,
offshore development, onshore development, petroleum development expenditure

Compare: 2004 No 35 sEJ 11

EJ 13 Relinquishing petroleum mining permit

1

@

When this section applies

This section applies when a petroleum miner relinquishes a
petroleum (mining) permit.

Amount of deduction

The amount of the deduction that the miner is alowed on

relinquishing the permit is the difference between—

(@ the amount of the deduction allowed under section DT 5
(Petroleum development expenditure) and attributable
to—

(i)  the permit; or

(i) anasset of the kind described in section CT 7(1)(b) or
(c) (Meaning of petroleum mining asset) held
solely in connection with the permit; and

(b) any part of the deduction alocated to earlier income
years under section EJ 12(1).
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©)

Timing of deduction
The deduction is allocated to the income year in which the
miner relinquishes the permit.

Defined in this Act: amount, deduction, income year, petroleum miner, petroleum
(mining) permit

Compare: 2004 No 35 sEJ 12

EJ 14 Spreading deduction backwards

)

e

©)

When this section applies

This section applies when a petroleum miner has a deduction
whose amount has been reduced under section IS 5 (Petroleum
miners tax losses).

Soreading backwards

The petroleum miner may allocate the amount of the deduc-
tion to the tax year before that in which the net loss arises, or
allocate parts of it to earlier tax years.

Amending returns
The petroleum miner may amend their returns of income for
the relevant tax years despite the operation of the time bar.

Defined in this Act: amount, deduction, petroleum miner, return of income, tax
year, time bar

Compare: 2004 No 35 s IH 3(1)

EJ 15 Disposal of petroleum mining asset

D

)

834

When this section applies

This section applies when a petroleum miner disposes of a
petroleum mining asset.

Amount, and timing, of deduction

Part of a deduction under section DT 5 (Petroleum devel opment

expenditure) is alocated to the income year in which the

miner disposes of the asset. The part is that to which both the

following apply:

(& itisattributable to the asset; and

(b) it has been allocated under section EJ 12 to the income
year in which the miner disposes of the asset and to 1 or
more later income years.
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©)

(4)

Allocation to more than 1 year

If the petroleum miner’ sincome from disposing of the asset is

derived in 2 or more income years,—

(@ the amount of the deduction is alocated among the
income years in which the miner derives the income;
and

(b) the amount allocated to each income year bears the
same relation to the total amount of the deduction asthe
income that the miner derivesin that income year bears
to the total amount of income that the miner derives
from the disposal.

Relationship with section EJ 16
This section is overridden by section EJ 16.

Defined in this Act: amount, deduction, dispose, income, income year, petroleum
miner, petroleum mining asset

Compare: 2004 No 35 sEJ 13

EJ 16 Disposal of petroleum mining asset to associate

)

@

When this section applies

This section applies when, in an income year, a petroleum

miner disposes of a petroleum mining asset to—

(& aperson associated with the miner:

(b) aperson who holds the asset for the miner:

(c) a person who holds the asset for a person associated
with the miner.

Amount of deduction

The maximum amount that may be allocated under
section EJ 15 to the income year is the amount that would be
the net income of the petroleum miner in the income year if
their only income were from the disposal.

Defined in this Act: amount, associated person, dispose, income, income year, net
income, petroleum miner, petroleum mining asset

Compare: 2004 No 35 sEJ 14

EJ 17 Partnership interests and disposal of part of asset

In sections EJ 12 to EJ 16, unless the context requires
otherwise,—
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(@) a partner is treated as having a share or interest in a
petroleum (mining) permit or other property of a part-
nership to the extent of their interest in the income of
the partnership:

(b) references to the disposal of an asset apply equally to
the disposal of part of an asset.

Defined in this Act: dispose, income, petroleum (mining) permit

Compare: 2004 No 35 s EJ 15

EJ 18 Petroleum mining operations outside New Zealand

Sections EJ 12 to EJ 17, EJ 19, and EJ 20 apply with any necessary

modifications to a petroleum miner undertaking petroleum

mining operations that are—

(@) outside New Zealand and undertaken through a branch
or a controlled foreign company; and

(b) substantialy the same as the petroleum mining activi-
ties governed by sections EJ 12 to EJ 17, EJ 19, and EJ 20.

Defined in this Act: controlled foreign company, New Zealand, petroleum miner,
petroleum mining operations

Compare: 2004 No 35 sEJ 16

Definitions

EJ 19 Meaning of offshore development

1

e

836

Meaning

In section EJ 12, offshor e development means a place to which

both the following apply:

(& 1 or more of the activities described in subsection (2) iS
carried out there; and

(b) themajor part of thefacilitiesfor extracting, producing,
treating, processing, and separating petroleum are situ-
ated in the seaor in an area of foreshore on the seaward
side of the mean high-water mark.

Activities: inclusions

The activities are those carried out in connection with—

(@) developing a permit area for producing petroleum:

(b)  producing petroleum:

(c) processing, storing, or transmitting petroleum before its
dispatch to a buyer, consumer, processor, refinery, or
user:
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(d) removal or restoration operations.

Activities: exclusions
The activities do not include further treatment to which all the
following apply:
(& it occurs after the well stream has been separated and
stabilised into crude oil, condensate, or natural gas; and
(b) itisdone—
(i) by liquefaction or compression; or
(i)  for the extraction of constituent products; or
(iii) for the production of derivative products; and
(c) itisnot treatment at the production facilities.

Defined in this Act: offshore development, permit area, petroleum, removal or
restoration operations

Compare: 2004 No 35 sEJ 17

EJ 20 Meaning of onshore development

)

)

©)

Meaning

In section EJ 12, onshor e development means a place to which

both the following apply:

(& 1 or more of the activities described in subsection (2) iS
carried out there; and

(b) themajor part of thefacilitiesfor extracting, producing,
treating, processing, and separating petroleum are situ-
ated neither in the sea nor in an area of foreshore on the
seaward side of the mean high-water mark.

Activities: inclusions

The activities are those carried out in connection with—

(@) developing a permit area for producing petroleum:

(b)  producing petroleum:

(c) processing, storing, or transmitting petroleum before its
dispatch to a buyer, consumer, processor, refinery, or
user:

(d) remova or restoration operations.

Activities: exclusions

The activities do not include further treatment to which al the

following apply:
(& it occurs after the well stream has been separated and

stabilised into crude oil, condensate, or natural gas; and
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(b) itisdone—
(i) by liquefaction or compression; or
(i)  for the extraction of constituent products; or
(iti) for the production of derivative products; and
(c) itisnot treatment at the production facilities.

Defined in this Act: onshore development, permit area, petroleum, removal or
restoration operations

Compare: 2004 No 35 sEJ 18

Superannuation contributions

EJ 21 Contributions to employees superannuation schemes

)

)

©)

838

When this section applies

This section applies when an employer is allowed adeduction
for a superannuation contribution to an employee’s superan-
nuation scheme under section DC 7 (Contributions to employ-
ees superannuation schemes).

Timing of deduction

The employer may choose to alocate the deduction to the
income year for which the contribution was required by the
superannuation scheme to be made, or for which the amount
of the contribution was calculated taking into account the
earnings paid to employees who were members of the scheme
during the income year, if the employer makes the contribu-
tion within 63 days after the end of the income year.

Election

The employer must make the election before filing areturn of
income for the income year or within a longer time if the
Commissioner agrees.

Defined in this Act: amount, Commissioner, deduction, employee, employer,
income year, return of income, superannuation contribution, superannuation
scheme

Compare: 2004 No 35 sEJ 19
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Research, development, and resulting market development

EJ 22 Deductions for market development: product of

D

@

resear ch, development
When this section applies

This section applies when a person is alowed a deduction for
expenditure under section DB 35 (Research or devel opment) that
is not interest and is incurred—

(@ on market development for a product that has resulted
from expenditure incurred by the person on research or
development; and

(b) before the person begins commercial production or
commercial use of the product.

Choice for allocation of deduction

The person may choose to allocate under section DB 35(7) al or

part of the deduction to an income year—

(@ after the income year in which the person incurs the
expenditure; and

(b) inthe way required by section EJ 23.

Defined in this Act: deduction, development, income year, research

Compare: 2004 No 35 sEJ 20

EJ 23 Allocation of deductions for research, development, and

)

resulting market development
When this section applies

This section applies when a person has—

(@ a deduction for expenditure incurred on research or
development that the person chooses to allocate under
section DB 35(7) (Research or development):

(b) adeduction for an amount of depreciation loss for an
item used for research or development, that the person
chooses to allocate under section EE 1(5) (What this sub-
part does):

(c) a deduction for expenditure incurred on market
development for a product that has resulted from expen-
diture incurred on research or development that the
person chooses to allocate under section EJ 2(0)2(2).
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)

Timing of deduction

The person must allocate the deduction to an income year—

(@ inwhich the person derives an amount of incomethat is
assessable income that the person would not have
derived but for—

(i) expenditure that gives rise to a deduction that
may be allocated under this section:

(i)  the use or disposal of an item for which the per-
son has an amount of depreciation loss that may
be allocated under this section:

(b) to which under Part I (Treatment of tax losses) a loss
balance is carried forward for the income year in which
the expenditure or depreciation loss was incurred.

Struck out (unanimous)

©)

Deduction allocated to income year

The person must alocate to an income year an amount of

deductionsreferred to in subsection (1) that is equal to or greater

than the lesser of —

(8 the amount of assessable income referred to in sub-
section (2)(a) that the person derives in the income year:

(b) theamount of the deductionsthat has not been allocated
to earlier income years.

New (unanimous)

©)

Minimum amount of deduction allocated to income year

The person must not alocate to an income year (the current

year) an amount of deductions referred to in subsection (1) that

is less than the lesser of—

(@ the amount of assessable income referred to in sub-
section (2)(a) that the person derives in the current year:

(b) the amount of the deductions that have not been allo-
cated to an income year before the current year.

840

10

15

20

25



Income Tax Part E

New (unanimous)

(4)

Maximum amount of deduction allocated to income year

The person must not alocate to an income year (the current

year) an amount of deductions referred to in subsection (1) that

is more than the greater of—

(@ the amount of assessable income referred to in sub-
section (2)(a) that the person derives in the current year:

(b) the amount of the deductions that—

(i) arise in other income years from which a loss
balance may be carried forward under Part 1 to the
current year; and

(i)  have not been allocated to income years before
the current year.

|

Defined in this Act: amount, assessable income, deduction, depreciation |osses,
development, income year, Toss balance, research

Compare: 2004 No 35 sEJ 21

Subpart EK—Environmental restoration accounts
Contents

EK 1 Environmental Restoration Funds Account
EK 2 Persons who may make payment to environmental resto-

ration account

EK 3  Payments to environmental restoration account
EK 4  Environmental restoration account
EK 5 Detailsto be provided with payment to environmental

restoration account

EK 6 Interest on payments to environmenta restoration

account

EK 7 Deduction for payment

EK 8 Deduction for transfer

EK 9 Refund of payment if excess, lacking details
EK 10 Certain refunds not income

EK 11 Application for refund

EK 12 Refund if request or excess baance

EK 13 Income when refund given on request

EK 14 Application for transfer

EK 15 Transfer on request

EK 16 Transfer on death, bankruptcy, or liquidation
EK 17 Minimum refund or transfer

EK 18 Payments from which refunds come
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EK 19 Environmentd restoration account of amalgamating
company

EK 20 Environmenta restoration account of consolidated group
company

EK 21 Noticesin eectronic format

EK 22 Meaning of maximum payment

EK 23 Other definitions

EK 1 Environmental Restoration Funds Account
Account

(1) There is a Crown Bank Account called the Environmental
Restoration Funds Account that is operated under the Public
Finance Act 1989.

Payments from person paid into account

(2) Every payment a person makes to the Commissioner under
section EK 2—
(& ispublic money; and
(b)  must be paid into the Environmental Restoration Funds
Account.
Defined in this Act: Commissioner, pay
Compare: 2004 No 35 sEK 1

EK 2 Persons who may make payment to environmental
restoration account
A person may make a payment to the Commissioner for entry
in the person’s environmental restoration account for an
income year if the person—
(@ carrieson abusinessin New Zealand; and
(b)  expects to incur, for a later income year, expenditure

that—

(i) is not on revenue account property, other than
land to which section CB 8 (Disposal: land used for
landfill, if notice of election) applies; and

(i) isof akind listed in schedule 19, part B (Expendi-
ture in avoiding, remedying, or mitigating detri-
mental effects of discharge of contaminant); and

(iii) isof akind not listed in schedule 19, part C; and

(c) makes a provision for such expenditure in financial
statements that are—

(i) prepared for external reporting purposes; and
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(i) audited by an accountant who is a chartered
accountant or has equivalent professional qualifi-
cations; and

(iii) given by the accountant a standard audit opinion,
without qualifications on matters relating to the
effect of this subpart.

Defined in this Act: business, Commissioner, environmental restoration account,
income year, pay, revenue account property

Compare: 2004 No 35 s EK 2

EK 3 Payments to environmental restoration account

D

e

©)

Upper limit of payment
A person must not make a payment for an income year of

more than the person’s maximum payment for the income
year.

Lower limit of payment

A person must not make a payment for an income year of less
than $1,000.

Time for making payment

A payment made after the day that is 6 months after the end of

an income year is not made for the income year unless—

(@ the Commissioner has allowed a longer period for the
payment; and

(b) the payment is made within the period alowed by the
Commissioner.

Defined in this Act: Commissioner, income year, maximum payment, pay

Compare: 2004 No 35 sEK 3

EK 4 Environmental restoration account

D

@

Person’s account

The Commissioner must keep an environmental restoration
account in the name of every person who makes a payment to
the Commissioner under section EK 2.

Payments in account

Every payment under section EK 2 that a person makes to the
Commissioner must be entered in the person’s environmental
restoration account.
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©)

(4)

©)

(6)

Amounts in account

The only amounts that may be entered in a person’s environ-

mental restoration account are—

(8 payments made by the person to the Commissioner
under section EK 2:

(b) transfers made to the account under subsection (6):

() interest paid under section EK 6.

Amounts not available to others

An amount entered in a person’s environmental restoration

account may not, while in the account,—

(@ be assigned or charged in any way:

(b) pass by operation of law to, or into the custody or
control of, someone else, except when the person is
bankrupt or has been put into liquidation:

(c) be an asset for the payment of the person’s debts or
liabilities, except when the person is bankrupt or has
been put into liquidation:

(d) bean asset for the payment of the debtsor liabilitiesof a
dead person’s estate.

Amounts not available except for refunds or transfers

An amount entered in a person’s environmental restoration
account may not be removed from the environmental restora-
tion account except by arefund under section EK 9 or EK 12 or by
atransfer under subsection (6).

Transfers of amounts

An amount may be transferred from the environmental resto-

ration account of a person—

(8 toan environmental restoration account of a person to
whom the amount has been transferred under section
EK 15 or EK 16(3)(b):

(b) to the department that is at the time responsible for
administering the Environment Act 1986, if the amount
has been transferred under section EK 16(3)(a):

(c) toan environmenta restoration account of an amalga
mated company to which the amount has been trans-
ferred under section EK 19.
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(1)

Commissioner may close empty account

The Commissioner may close an environmental restoration
account of a person if the amount in the environmental resto-
ration account is zero.

Defined in this Act: amalgamating company, amount, Commissioner, environmen-
tal restoration account, interest, liquidation, pay

Compare: 2004 No 35 sEK 4

EK 5 Detailsto be provided with payment to environmental

D

e

restor ation account
Notice and details required

A person making a payment to an environmental restoration

account must provide the Commissioner with a notice, in a

form prescribed by the Commissioner, giving—

(@ the name of the person; and

(b) theincome year for which the payment is made; and

(c) acaculation of the maximum payment for the person
and the income year; and

(d) any additional information that the Commissioner
requires.

Time for providing information

The person must provide the information required by sub-
section (1) within 2 working days from the day of the
payment.

Defined in this Act: Commissioner, environmental restoration account, income
year, maximum payment, pay, working day

Compare: 2004 No 35 sEK 5

EK 6 Interest on paymentsto environmental restoration

D

account
Interest payable

Interest is payable by the Commissioner on—

(8 apayment under section EK 2 to an environmental resto-
ration account:

(b) an amount that is treated under section EK 15, EK 16, or
EK 19 as being a payment to an environmental restora-
tion account.
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)

©)

(4)

Period

Interest is computed with daily rests from the day after the
date of the payment until the day before the date on which the
payment is included in a refund under section EK 12 or in a
transfer under section EK 15, EK 16, or EK 19.

Date to which interest accrues

Interest that has accrued on a payment is payabl e to the person

who has the environmental restoration account on the earlier

of—

(@ 31 March in each year:

(b) the day on which the payment is included in a refund
under section EK 12 or in a transfer under section EK 15,
EK 16, or EK 19.

Rate
The interest rate is 3% per year.

Defined in this Act: Commissioner, environmental restoration account, interest,
pay, year

Compare: 2004 No 35 sEK 6

EK 7 Deduction for payment

1

)

©)

(4)

846

When this section applies

This section applies when a person is alowed a deduction
under section DQ 4 (Environmental restoration accounts
scheme) for a payment to their environmental restoration
account under section EK 2.

Amount of deduction
The amount of the deduction is cal culated using the formula—

payment
tax rate.

Definition of items in formula
The items in the formula are defined in subsections (4) and (5).

Payment

Payment is the lesser of—
(@ theperson’spayment to the Commissioner under section
EK 2 for the income year; and
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(®)

(6)

(b) the person’s maximum payment for the income year.

Tax rate

Tax rate is the highest rate of income tax on taxable income

that—

(8 is set out in schedule 1 (Basic tax rates: income tax,
ESCT, RWT, and attributed fringe benefits); and

(b)  would apply to the person for the tax year if the person
had sufficient taxable income.

Timing of deduction
The person is alowed the deduction for the income year for
which the payment is made.

Defined in this Act: Commissioner, deduction, environmental restoration account,
income tax, income year, maximum payment, pay, tax year, taxable income

Compare: 2004 No 35 SEK 7

EK 8 Deduction for transfer

D

@

©)

4)

©)

When this section applies

This section applies when a person is alowed a deduction
under section DQ 4 (Environmental restoration accounts
scheme) for a transfer to their environmental restoration
account under section EK 15, EK 16, or EK 19.

Amount of deduction
The amount of the deductionis calculated using the formula—

transfer
tax rate.

Definition of items in formula
The items in the formula are defined in subsections (4) and (5).

Transfer

Transfer isthe amount of the transfer to the person’ s environ-
mental restoration account that is treated as a payment by the
person under section EK 15(3), EK 16, or EK 19.

Tax rate

Tax rate is the highest rate of income tax on taxable income
that—
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(6)

(@ is set out in schedule 1 (Basic tax rates. income tax,
ESCT, RWT, and attributed fringe benefits); and

(b)  would apply to the person for the tax year if the person
had sufficient taxable income.

Timing of deduction
The person is allowed the deduction for the income year for
which the transfer is made.

Defined in this Act: deduction, environmental restoration account, income tax,
income year, maximum payment, pay, tax year, taxable income

Compare: 2004 No 35 sEK 8

EK 9 Refund of payment if excess, lacking details

)

2

©)

When this section applies

This section applies when a person’s payment under section
EK 2 for an income year is—
(& more than the person’s maximum payment for the

income year:

(b)  made without providing the details required by section
EK 5.

Refund

As soon as practicable after the date on which the payment is

received, the Commissioner must refund to the person—

(@ the excess, if the payment is more than the person’s
maximum payment for the income year:

(b) the payment, if the payment is described by
subsection (1)(h).

No interest payable by Commissioner

No interest is payable by the Commissioner under section EK 6
on the amount of the payment.

Defined in this Act: Commissioner, income year, interest, maximum payment, pay
Compare: 2004 No 35 sEK 9

EK 10 Certain refunds not income

848

A refund under section EK 9 is excluded income under section CX
51 (Refund from environmental restoration account).

Defined in this Act: excluded income

Compare; 2004 No 35 s EK 10

10

15

20

25

30

35



Income Tax Part E cl EK 12

EK 11 Application for refund

D

@

Who may apply

A person may apply to the Commissioner for a refund under
section EK 12 of an amount in the person’s environmental
restoration account if the refund—

(8 corresponds to expenditure incurred by the person of a
kind that is listed in schedule 19, part B (Expenditure in
avoiding, remedying, or mitigating detrimental effects
of discharge of contaminant) and not in schedule 19,
part C:

(b) represents an excess in the person’s environmental res-
toration account over the maximum account balance for
the person’s environmental restoration account for the
income year.

Application

An application for a refund must—

(@ beinwriting; and

(b) state the grounds on which the application is made; and

(c) provide evidence satisfactory to the Commissioner ver-
ifying the existence of the grounds; and

(d) state the amount of the refund that the applicant wants.

Defined in this Act: Commissioner, environmental restoration account, income year

Compare: 2004 No 35 sEK 11

EK 12 Refund if request or excess balance

)

)

When this section applies

This section applies when—

(@ aperson wantsarefund of some or all of the amount in
the person’s environmental restoration account and
none of sections EK 9, EK 15, EK 16, and EK 19 applies:

(b) the amount in the person’s environmental restoration
account is more than the maximum account balance for
an income year.

Refund if request made

The Commissioner must make arefund under this section to a

person if—

(@ the person applies for a refund and has incurred
expenditure—
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©)

4)

©)

850

(i) of akindthat islisted in schedule 19, part B (Expen-
diture in avoiding, remedying, or mitigating det-
rimental effects of discharge of contaminant) and
not in schedule 19, part C; and

(i)  of an amount equal to or greater than the amount
given by subsection (3) for the amount of the
refund; and

(iti) after the first date on which the person made to
the Commissioner a payment under section EK 2
for entry in the person’s environmental restora-
tion account or atransfer under section EK 15, EK 16,
or EK 19 was made to the person’s environmental
restoration account:

(b) the maximum account balance for the latest complete
income year for the person’s environmental restoration
account is less than the amount in the environmental
restoration account at the end of that income year.

Minimum amount of expenditure incurred
The amount of expenditure incurred that corresponds to the
amount of arefund is calculated using the formula—

amount
tax rate.

Definition of items in formula

In the formula,—

(& amount isthe amount of the refund:

(b) tax rate is the highest rate of income tax on taxable
income that—

(i) isset out in schedule 1 (Basic tax rates. income
tax, ESCT, RWT, and attributed fringe benefits);
and

(i)  would apply to the person for the tax year if the
person had sufficient taxable income.

Amount of refund if expenditure incurred

If a person is entitled to a refund under subsection (2)(a), the
amount that the Commissioner must refund to the person is
the smallest of—

(& therefund for which the person applies:
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(b) the contents of the person’s environmental restoration
account at the time of the refund:

(c) the refund corresponding to the person’s expenditure
that meets the requirements of subsection (2)(a)(i) to (iii).

Struck out (unanimous)

Amount of refund if maximum account balance decreases

(6) If aperson is entitled to a refund under subsection (2)(b), the
amount that the Commissioner must refund to the person is
the lesser of —

(& therefund for which the person applies:
(b) the difference at the end of the latest complete income
year between—
(i)  the amount in the person’s environmental resto-
ration account, after any transfer under section
EK 15, EK 16, or EK 19 for the income year:
(i)  the person’s maximum account balance for that
income year.
| ]
New (unanimous)
|
Amount of refund if maximum account balance decreases

(6) If aperson is entitled to a refund under subsection (2)(b), the
amount that the Commissioner must refund isthe difference at
the end of the latest complete income year between—

(@ the amount in the person’s environmental restoration
account after any transfer under section EK 15, EK 16, or EK
19 for the income year:

(b)  the person’s maximum account balance for the income
year.

|
Relationship with section EK 17
(7)  Section EK 17 overrides subsections (5) and (6).

Defined in this Act: amount, Commissioner, environmental restoration account,
income tax, income year, maximum account balance, pay, tax year, taxable income

Compare: 2004 No 35 s EK 12
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EK 13 Income when refund given on request

A refund under section EK 12 isincome, of the amount given by
section CB 27 (Environmental restoration accounts), derived by
the person in theincome year in which the person receivesthe
refund.

Defined in this Act: Commissioner, income, income year

Compare: 2004 No 35 sEK 13

EK 14 Application for transfer

D

)

Who may apply
A person may apply to the Commissioner for atransfer under

section EK 15 from the amount in the person’s environmental
restoration account.

Application

An application for a transfer must—

(& beinwriting; and

(b) state the grounds on which the application is made; and
(c) statetheamount of the transfer that the applicant wants.
Defined in this Act: Commissioner, environmental restoration account

Compare: 2004 No 35 sEK 14

EK 15 Transfer on request

D

)

852

When this section applies

This section applies when—

(8 a person applies under section EK 14 for a transfer of
some or all of the amount in their environmental resto-
ration account to a person who is nominated in the
application; and

(b) the person has transferred to the nominated person the
obligations to which the amount relates; and

(c) none of sections EK 9, EK 12, EK 16, and EK 19 applies.

Transfer if request made

The Commissioner must make a transfer under this section to
an environmental restoration account of the person nominated
in the application.
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Transfer treated as payment by nominated person

(3) A transfer under subsection (2) is treated as being a payment by
the nominated person to the nominated person’s environmen-
tal restoration account if the nominated person satisfies the
Commissioner that—

(8 the obligations to which the transferred amount relates
have been transferred to the nominated person; and

(b) in the absence of the transfer, the nominated person
would be entitled to make a payment, of the amount of
the transfer, to the nominated person’s environmental
restoration account.

Commissioner to reverse transfer if requirements of
subsection (3) not met

(4) If the nominated person does not meet the requirements of
subsection (3) in relation to an amount, the Commissioner must
transfer the amount to the environmental restoration account
of the person who made the application under subsection (1)(a).

Timing of reversal

(5) Thetransfer under subsection (4) istreated astaking place at the
time of the original transfer under subsection (2).
Defined in this Act: Commissioner, environmental restoration account, pay
Compare; 2004 No 35 s EK 15

EK 16 Transfer on death, bankruptcy, or liquidation
When this section applies

(1) This section applies when a person—
(@ hasan environmental restoration account; and
(b) does 1 of the following:
(i) dies
(i)  becomes bankrupt:
(iii) isput into liquidation.

Transfer to other person

(2) Subsection (3) applies if the Commissioner is informed, by the
administrator of the person’s estate, the Official Assignee, or
the person’s liquidator, that the obligation to which the bal-
ancein the person’s environmental restoration account relates
has been transferred to another person.
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Struck out (unanimous)

Transfer to Crown or other person

854

(83) The Commissioner must transfer the amount referred to in
subsection (4) to—

(8 the department that is at the time responsible for
administering the Environment Act 1986, if the transfer
isto Her Mg esty the Queen in right of New Zealand; or

(b) an environmental restoration account of the person to
whom the obligation has been transferred, if paragraph (a)
does not apply.

L ]
New (unanimous)
|
Transfer by Commissioner
(83) The Commissioner must transfer the amount referred to in
subsection (4) to an environmental restoration account of the
person to whom the obligation has been transferred.

Amount of transfer

(49) The Commissioner must transfer under subsection (3) the
amount that is in the person’s environmental restoration
account on the date on which—

(@) the person dies, if subsection (1)(h)(i) applies:

(b) the person becomes bankrupt, if subsection (1)(b)(ii)
applies:

(c) the person is put into liquidation, if subsection (1)(b)(iii)
applies.

Relationship with section EK 17

(5) Section EK 17 overrides subsection (4).
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New (unanimous)

(5B)

Transfer treated as payment

A transfer to the environmental account of a person under
subsection (3) is treated as a payment by the person to their
environmental account.

|

(6)

Year of income

The amount of a transfer under this section is income, under
section CB 27 (Environmental restoration accounts), derived by
the person on the day before the day on which the amount of
the transfer is determined under subsection (4).

Defined in this Act: amount, Commissioner, environmental restoration account,
income, liquidation, pay

Compare: 2004 No 35 s EK 16

EK 17 Minimum refund or transfer

The Commissioner must not give arefund or make a transfer

under any of sections EK 9, EK 12, EK 15, EK 16, and EK 19 that is|ess

than the lesser of —

(@ $1,000; and

(b) the balance in the person’s environmental restoration
account on the date on which the refund or transfer is
made.

Defined in this Act: Commissioner, environmental restoration account

Compare: 2004 No 35 s EK 17

EK 18 Payments from which refunds come

Each refund to a person is treated as coming from the total
amount in the person’s environmental restoration account in
the order in which the person made the payments into the
account.

Defined in this Act: amount, environmental restoration account, pay

Compare: 2004 No 35 SEK 18
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EK 19 Environmental restoration account of amalgamating

company

If an amalgamating company with an environmental restora-

tion account ends its existence on an amalgamation during an

income year,—

(@) thecontentsof the environmental restoration account of
the amalgamating company are transferred to an envi-
ronmental restoration account of the amalgamated com-
pany on the date of the amalgamation:

(b) the amalgamated company is treated as having—

(i) made to the amalgamated company’s environ-
mental restoration account the payments that the
amal gamating company made before the amal ga-
mation to the amalgamating company’s environ-
mental restoration account; and

(i)  made from the amalgamated company’ s environ-
mental restoration account the transfers that the
amal gamating company made before the amalga-
mation from the amalgamating company’s envi-
ronmental restoration account; and

(iii) received from the amalgamated company’s envi-
ronmental restoration account the refunds that the
amalgamating company received before the
amalgamation from the amalgamating com-
pany’s environmental restoration account.

Defined in this Act: amalgamated company, amalgamating company, amalgama-
tion, environmental restoration account, income year, pay

Compare: 2004 No 35 s EK 19

EK 20 Environmental restoration account of consolidated

D

856

group company
Company with environmental restoration account

A company that is part of a consolidated group may have an
environmental restoration account.
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Struck out (unanimous)

)

Nominated company for group acting on behalf of company

The nominated company for the consolidated group may
make payments and applications and receive refunds under

this subpart on behalf of the group company.
]

New (unanimous)

e

Nominated company for group acting on behalf of company

The nominated company for the consolidated group may act
on behalf of the group company under this subpart to—

(8 make payments, applications, and transfers:

(b) receive refunds and transfers.

©)

(4)

Use of consolidated financial statements for group

In making payments and applications under this subpart, the
nominated company may rely on the audited consolidated
financial statements for the consolidated group.

Use of consolidated figures for liabilities anticipated and
expenditure incurred

If the nominated company relies on the audited consolidated
financial statements for the consolidated group, the consoli-
dated figures for the anticipated liabilities and incurred expen-
diture of the consolidated group are attributed to the group
companies on the basis of the individual obligations of the
companies to incur expenditure of akind listed in schedule 19,
part B (Expenditure in avoiding, remedying, or mitigating
detrimental effects of discharge of contaminant) and not in
schedule 19, part C.

Defined in this Act: consolidated group, environmental restoration account, nomi-
nated company, pay

Compare: 2004 No 35 s EK 20
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EK 21 Noticesin eectronic format

The Commissioner may require a person to provide a notice
under this subpart in an electronic format that the Commis-
sioner prescribes under section 36BC of the Tax Administra-
tion Act 1994.

Defined in this Act: Commissioner, electronic format

Compare: 2004 No 35 sEK 21

EK 22 Meaning of maximum payment

D

@

©)

(4)

858

Maximum payment

In this subpart, maximum payment means the maximum
payment that under subsection (2) a person may make to the
person’s environmental restoration account for an income
year.

Amount of maximum payment

The maximum payment that a person may make for anincome

year is the lesser of—

(@ theamount by which the maximum account balance for
the income year for the environmental restoration
account is more than the amount in the environmental
restoration account at the end of the income year:

(b) theamount, if any, calculated under subsection (3) for the
person and the income year.

Maximum payment for first 5 years of environmental
restoration funds scheme

If a person has a maximum account balance for the 2005-06
income year that is more than zero, the amount referred to in
subsection (2)(b) for the person and for that income year, and
for each of the later income years before the 2010-11 income
year, is the amount calculated using the formula—

level increase + (year x 0.2 x initia level) — contents.

Definition of items in formula

In the formula,—

(@ leve increaseisthe greater of zero and the amount by
which the maximum account balance for the income
year is more than the maximum account balance for the
2005-06 income year:
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(b)

(©)
(d)

year is 1 for the 2005-06 income year and increases by
1 for each successive income year to a maximum of 5
for the 2009-10 income year:

initial level is the maximum account balance for the
2005-06 income year:

contentsisthe amount in the environmental restoration
account at the end of the income year.

Defined in this Act: amount, business, environmental restoration account, income
year, maximum payment, pay

Compare: 2004 No 35 sEK 22

EK 23 Other definitions
Meaning of maximum account balance

In this subpart, maximum account balance for a person and
an income year means—

D

@

@
(b)

if the person does not meet the requirements of section
EK 2 for the income year, zero:

if the person meets the requirements of section EK 2 for
the income year, the amount calculated using the
formula—

provision x tax rate.

Definition of items in formula
In the formula,—

@

(b)

provision is the provision in the person’s financia

statements for future expenditure that—

(i) isof akind listed in schedule 19, part B (Expendi-
ture in avoiding, remedying, or mitigating detri-
mental effects of discharge of contaminant); and

(i) isnot of akind listed in schedule 19, part C:

tax rate is the highest rate of income tax on taxable

income that—

(i)  issetoutinschedule1(Basictax rates: incometax,
ESCT, RWT, and attributed fringe benefits); and

(i)  would apply to the person for the tax year if the
person had sufficient taxable income.
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Meaning of environmental restoration account

(3 In this subpart, environmental restoration account, for a
person, means the account that the Commissioner keepsin the
person’s name under section EK 4.

Defined in this Act: business, Commissioner, environmental restoration account,
income tax, income year, taxable income

Compare: 2004 No 35 s EK 23

Subpart EW—Financial arrangements rules
Contents

Introductory provisions

EW 1 What this subpart does
EW 2 Relationship of financial arrangements rules with other
provisions

Meaning of financial arrangement and excepted
financial arrangement

EW 3 What isafinancial arrangement?

EW 4 What ishot afinancia arrangement?

EW 5 What isan excepted financial arrangement?

EW 6 Relationship between financia arrangements and
excepted financia arrangements

EW 7 Change from private or domestic purpose

EW 8 Election to treat certain excepted financia arrangements
as financial arrangements

Application of financial arrangements rules
EW 9 Persons to whom financia arrangements rules apply
EW 10 Financia arrangements to which financial arrangements

rules apply
EW 11 What financial arrangements rules do not apply to

Calculation and allocation of income and expenditure
over financial arrangement’s term
EW 12 When use of spreading method required
EW 13 When use of spreading method not required
EW 14 What spreading methods do
EW 15 What is included when spreading methods used
EW 16 Yield to maturity method or aternative
EW 17 Straight-line method
EW 18 Market vauation method
EW 19 Choice among first 3 spreading methods
EW 20 Determination method or aternative
EW 21 Financia reporting method
EW 22 Default method
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EW 23
EW 24
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EW 26
EW 27
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EW 31

EW 32

EW 33

EW 34
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EW 36

EW 37

EW 38

EW 39

EW 40

EW 41

EW 42

EW 43

EW 44

EW 45

Failure to use method for financia reporting purposes
Consistency of use of spreading method

Consistency of use of straight-line method and market
valuation method

Change of spreading method

Spreading method adjustment formula

Calculation and allocation of income and expenditure
when rights and obligations under financial
arrangement cease

How base price adjustment calculated

When calculation of base price adjustment required
When calculation of base price adjustment not required
Base price adjustment formula

Consideration

Consideration when financial arrangement involves
property or services

Consideration for agreement for sale and purchase of
property or services, hire purchase agreement, specified
option, or finance lease
Consideration for hire purchase agreement or finance
lease
Consideration in foreign currency
Value relevant for non-financia arrangements rule

Consideration treated as paid to person
Consideration when person exits from rules: accrued
entitlement
Consideration when person enters rules. accrued
obligation
Consideration when disposal for no, or inadequate,
consideration
Consideration affected by unfavourable factors

Consideration treated as paid by person

Consideration when person exits from rules: accrued
obligation

Consideration when person enters rules. accrued
entitlement

Consideration when acquisition for no, or inadeguate,
consideration

Consideration when debt sold at discount to associate of
debtor

Consideration when debt forgiven for natura love and
affection

Consideration when debtor released from obligation
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EW 46

EW 47

EW 48

EW 49

EW 50
EW 51

EW 52

EW 53

EW 54
EW 55
EW 56
EW 57
EW 58

EW 59
EW 60
EW 61
EW 62

EW 63

Consideration when debtor released as condition of new
start grant

Consideration when legal defeasance has occurred
Legal defeasance

Consideration when anti-avoidance provision applies
Anti-avoidance provisions

Income and deduction provisions specifically related to
financial arrangements

Income and deduction when debt sold at discount to

associate of debtor

Income when debt forgiven to trustee

Deduction for security payment

Treatment of original share acquired under
financial arrangement

Share supplier under share-lending arrangement

One kind of avoidance
Adjustment required

Application of financial arrangements rules to cash
basis persons
Meaning of cash basis person
Effect of being cash basis person
Natural person
Thresholds
Financial arrangements, income, and expenditure rele-
vant to criteria
Exclusion by Commissioner
Trustee of deceased's estate
Election to use spreading method
When and how calculation of cash basis adjustment
required
Cash basis adjustment formula

| ntroductory provisions

EW 1 What this subpart does

Financial arrangements rules

(1) This subpart contains most of the financial arrangements
rules.
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)

©)

Meaning of financial arrangements rules

Financial arrangements rules means—

(@ the sectionsin this subpart; and

(b) sections CC 3 (Financial arrangements), DB 12 to DB 16
(which relate to financial arrangements adjustments),
Ez 51 (Transitional adjustment when changing to finan-
cial arrangements rules), FB 9 (Financial arrangements
rules), 6B 21 (Dealing that defeats intention of financial
arrangements rules), RA 11 and RA 12 (which relate to
adjustments to correct errors); and

(c) sections 90AA to 90AD of the Tax Administration Act
1994,

Purposes of financial arrangements rules

The purposes of the financia arrangements rules are—

(& to require the parties to a financial arrangement to
accrue over the term of the arrangement a fair and
reasonable amount of income derived or expenditure
incurred under the arrangement, and so to prevent the
deferral of income or the advancement of expenditure;
and

(b) torequirethe partiesto afinancial arrangement to disre-
gard any distinction between capital and revenue
amounts; and

(c) torequireaparty to afinancial arrangement to calculate
a base price adjustment when the rights and obligations
of the party under the arrangement cease.

Defined in this Act: amount, financial arrangement, financial arrangements rules,
income

Compare: 2004 No 35 sEW 1

EW 2 Relationship of financial arrangements rules with other

D

provisions

Financial arrangements rules override other provisions
Thefinancial arrangements rules prevail over any other provi-
sion in relation to the timing and quantifying of income and
expenditure under afinancia arrangement to which the finan-
cial arrangements rules apply, unless the other provision
expressly or by necessary implication requires otherwise.
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)

Interest excluded from certain valuations

Expenditure under afinancia arrangement to which the finan-

cial arrangements rules apply is not included in—

(@) thecost of trading stock for low-turnover traders under
subpart EB (Valuation of trading stock (including
dealer’s livestock)):

(b) the cost of livestock under subpart EC (Vauation of
livestock):

(c) the cost of bloodstock under subpart EC:

(d) the cost of revenue account property:

(e) the cost of timber:

(f)  the cost of acquiring afilm or afilm right:

(@) film production expenditure:

(h)  petroleum development expenditure:

(i)  petroleum exploration expenditure.

Defined in this Act: bloodstock, film, film production expenditure, film right,
financial arrangement, financial arrangements rules, income, low-turnover trader,
petroleum development expenditure, petroleum exploration expenditure, revenue
account property, trading stock

Compare: 2004 No 35 sEW 2

Meaning of financial arrangement and excepted
financial arrangement

EW 3 What is a financial arrangement?

)

@

©)

864

Meaning

Financial arrangement means an arrangement described in
any of subsections (2) to (4).

Money received for money provided

A financia arrangement is an arrangement under which a

person receives money in consideration for that person, or

another person, providing money to any person—

(@) at afuturetime; or

(b) on the occurrence or non-occurrence of a future event,
whether or not the event occurs because notice is given
or not given.

Examples of money received for money provided

Without limiting subsection (2), each of the following isafinan-
cia arrangement:
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(4)

(@ adebt, including a debt that arises by law:

(b) adebt instrument:

(c) thedeferra of the payment of some or al of the consi-
deration for an absolute assignment of some or all of a
person’s rights under another financial arrangement or
under an excepted financia arrangement:

(d) the deferral of the payment of some or al of the consi-
deration for alegal defeasance releasing a person from
some or al of their obligations under another financial
arrangement or under an excepted financial
arrangement.

Excepted financial arrangement ceasing to be excepted

For sections EW 7 and EW 8,—

(8 an excepted financial arrangement that ceases to be an
excepted financial arrangement through the operation
of section EW 7 is a financial arrangement:

(b) an excepted financial arrangement that ceases to be an
excepted financial arrangement for a party through the
operation of section EW 8 is a financial arrangement for
the party.

Defined in this Act: consideration, excepted financial arrangement, financial
arrangement, legal defeasance, money, pay

Compare: 2004 No 35 sEW 3

EW 4 What is not a financial arrangement?

D

)

Absolute assignment

An absolute assignment of some or al of a person’s rights
under another financial arrangement or under an excepted
financial arrangement is not afinancial arrangement, except to
the extent described in section EW 3(3)(c).

Legal defeasance

A legal defeasance releasing aperson from someor al of their
obligations under another financial arrangement or under an
excepted financial arrangement is not afinancial arrangement,
except to the extent described in section EW 3(3)(d).
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Excepted financial arrangement

(3 An excepted financial arrangement is not a financial arrange-
ment. The relationship between financial arrangements and
excepted financial arrangements is dealt with in section EW 6.

Defined in this Act: excepted financial arrangement, financial arrangement, legal
defeasance

Compare: 2004 No 35 sEW 4

EW 5 What is an excepted financial arrangement?
Meaning
(1) Excepted financial arrangement means an arrangement
described in any of subsections (2) to (25). However,—
(@ anarrangement described in any of subsections (18) to (20)
may cease to be an excepted financia arrangement
through the operation of section EW 7:
(b) anarrangement described in any of subsections (21) to (25)
may cease to be an excepted financial arrangement for a
party who makes an election under section EW 8.

Annuity

(2) Each of the following is an excepted financia arrangement:
(@ an annuity for a term contingent on human life:
(b) an annuity for a term not contingent on human life to
which section EY 8(2)(c) (Meaning of life insurance)

applies.

Bet

(3 A bet on any of the following is an excepted financial

arrangement:

(& arace, as defined in section 5 of the Racing Act 2003:

(b) asporting event under a sports betting system adminis-
tered under Part 6 of the Racing Act 2003:

(c) gambling, including a New Zealand lottery, as those
terms are defined in section 4(1) of the Gambling Act
2003.

Employment contract

(499 An employment contract is an excepted financial
arrangement.
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(®)

(6)

()

©)

9)

(10)

(11)

(12)

(13)

Farm-out arrangement
A farm-out arrangement is an excepted financial arrangement.

Group investment fund

Aninterest in agroup investment fund is an excepted financia
arrangement.

Hire purchase: livestock or bloodstock

A hire purchase agreement for livestock or bloodstock is an
excepted financial arrangement.

Insurance contract
An insurance contract is an excepted financial arrangement.

Lease not finance lease

A lease that is not a finance lease is an excepted financia
arrangement.

Loan in New Zealand currency

A loan to which all the following apply is an excepted finan-
cia arrangement for the lender:

(@ theloanisin New Zealand currency; and

(b) theloan isinterest-free; and

(c) theloan is repayable on demand.

Partnership or joint venture

An interest in a partnership or ajoint venture is an excepted
financial arrangement.

Share-lending arrangement

A share-lending arrangement is an excepted financial
arrangement.

Share or option

A share, or an option to acquire or to dispose of shares, is an
excepted financial arrangement, if the shareisacquired, or the
person becomes a party to the option, on or after 20 May 1999.
This subsection does not apply to a withdrawable share or to
an option to acquire or to dispose of withdrawable shares.
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(14)

(15

(16)

(17)

(18)

(19)

(20)

868

Soecified preference share

A specified preference share to which section FZ 1 (Deduction
for dividends paid on certain preference shares) of the Income
Tax Act 2004 applies is an excepted financial arrangement.

Superannuation

A membership of a superannuation scheme is an excepted
financial arrangement.

Warranty

A warranty for goods or services is an excepted financia
arrangement.

Certain arrangements to which transitional resident is

party

An arrangement to which atransitional resident isaparty isan

excepted financial arrangement for the transitional resident

if—

(& no other party to the arrangement is a New Zealand
resident; and

(b) the arrangement is not for a purpose of a business car-
ried on in New Zealand by a party to the arrangement.

Loan in foreign currency: private or domestic purpose

A loan to which all the following apply is an excepted finan-

cia arrangement for the borrower:

(@ theloanisin foreign currency; and

(b)  the borrower is a cash basis person; and

(c) the borrower uses the loan for a private or a domestic
purpose.

Option: private or domestic purpose

An option to acquire or dispose of property, other than an
interest in a financial arrangement, is an excepted financial
arrangement for a person who becomes a party to the option
for a private or a domestic purpose.

Private or domestic agreement for the sale and purchase of
property or services

An agreement for the sale and purchase of property or services
entered into by a person, or a specified option granted to or by
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(21)

(22)

aperson, is an excepted financial arrangement for the person
if—
@ first,—

(i) the agreement is entered into by the person for a
private or a domestic purpose; or

(i) the option is granted to or by the person for a
private or a domestic purpose; and

(b) second, the subject matter of the agreement or option
is—

(i) real property whose purchase price is less than
$1,000,000; or

(i)  any other property whose purchase price is less
than $400,000; or

(iii) services whose purchase price is less than
$400,000; and

(¢ third—

(i)  theagreement requires settlement of the property,
or performance of the services, to take place on or
before the 365th day after the date on which the
agreement is entered into; or

(i)  the option requires settlement of the property, or
performance of the services, if an agreement is
entered into as a result of the exercise of the
option, to take place on or before the 365th day
after the date on which the option is granted.

Agreement for the sale and purchase of property or

services

An agreement for the sale and purchase of property or services

is an excepted financial arrangement, except for a party who

makes an election under section EW 8, if—

(@ all aparty’ssalesor purchases under the agreement are
prepaid; and

(b) for all the party’ s agreements under which all sales and
purchases are prepaid, the total value of prepayments,
on every day in an income year, is $50,000 or less.

Short-term agreement for sale and purchase

A short-term agreement for sale and purchase is an excepted
financial arrangement, except for a party who makes an elec-
tion under section EW 8.
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(23)

(24)

(25)

Short-term option

A short-term option is an excepted financial arrangement,
except for a party who makes an election under section EW 8.

Travellers' cheques

Travellers' cheques are excepted financial arrangements,
except for a party who makes an election under section EW 8.

Variable principal debt instrument

A variable principal debt instrument is an excepted financia
arrangement, except for a party who makes an election under
section EW 8, if the total value on every day in an income year
of al variable principal debt instruments to which aperson is
a party is $50,000 or less.

Defined in this Act: agreement for the sale and purchase of property or services,
arrangement, bloodstock, cash basis person, excepted financial arrangement, farm-
out arrangement, finance lease, group investment fund, hire purchase agreement,
income year, insurance contract, lease, New Zealand, New Zealand resident, non-
resident, pay, property, share, share-lending arrangement, short-term agreement for
sale and purchase, short-term option, superannuation scheme, transitional resident,
variable principa debt instrument, withdrawable share

Compare: 2004 No 35 sEW 5

EW 6 Relationship between financial arrangements and

1

@

©)

870

excepted financial arrangements
Part of financial arrangement

An excepted financial arrangement may be part of a financia
arrangement.

Income or expenditure under specific excepted financial
arrangements

If an excepted financial arrangement described in any of
section EW 5(2) to (16) is part of a financial arrangement, an
amount solely attributable to the excepted financial arrange-
ment is not an amount taken into account under the financial
arrangements rules.

Income or expenditure under remaining excepted financial
arrangements

If an excepted financial arrangement described in any of
section EW 5(17) to (25) is part of a financial arrangement, an
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amount solely attributable to the excepted financia arrange-
ment is an amount taken into account under the financial
arrangements rules.

Defined in this Act: amount, excepted financial arrangement, financial arrangement,
financial arrangements rules, income

Compare: 2004 No 35 sEW 6

EW 7 Change from private or domestic purpose

D

e

When this section applies

This section applies when a person who is a party to an
excepted financial arrangement described in any of section
EW 5(18) to (20) stops using it for a private or a domestic
purpose.

Excepted financial arrangement becomes financial
arrangement

On and after the date on which the person stops using the

excepted financial arrangement for a private or a domestic

purpose,—

(&) it ceasesto be an excepted financial arrangement for the
person; and

(b) the person becomes a party to afinancial arrangement.

Defined in this Act: excepted financial arrangement, financial arrangement

Compare: 2004 No 35 SEW 7

EW 8 Election to treat certain excepted financial

D

)

arrangements as financial arrangements
Election

A person may chooseto treat asfinancia arrangementsall the
excepted financia arrangementsto which the person is a party
that are described in any of section EW 5(21) to (25).

Election for class of short-term agreements

A person may chooseto treat a class of short-term agreements
for sale and purchase as financial arrangements. The person
must identify the class by—

(@ the currency that applies to the agreements; or

(b) the term of the agreements; or

(c) both the currency and the term.
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©)

4)

(®)

How election made
The person makes an election by returning income derived or

expenditureincurred under the chosen arrangements under the
financial arrangements rules in their return of income.

How election revoked

The person revokes the election by giving notice to the Com-
missioner with their return of income and within the time that
the return must be filed under section 37 of the Tax Adminis-
tration Act 1994.

Effect of revocation
The revocation applies to financial arrangements the person
entersinto after the income year in which the notice is given.

Defined in this Act: Commissioner, excepted financial arrangement, financial
arrangement, financial arrangements rules, income, income year, notice, return of
income, short-term agreement for sale and purchase

Compare: 2004 No 35 sEW 8

Application of financial arrangements rules

EW 9 Personsto whom financial arrangements rules apply

D

)

©)

872

Residents

A person who is a party to a financial arrangement must
calculate and allocate income or expenditure under the
arrangement for an income year under the financial arrange-
mentsrules, if the arrangement is one to which the rules apply
under section EW 10. This subsection is overridden by
subsection (2).

Non-residents

Subsection (1) applies to a person who is not resident in New
Zedland only if subsection (3) or (4) applies.

Non-resident with New Zealand fixed establishment

Subsection (1) applies to a person who is not resident in New
Zedland to the extent to which the person is a party to a
financial arrangement for the purpose of a business carried on
by the person through a fixed establishment in New Zealand.
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(4)

Non-resident trustee for New Zealand settlor

Subsection (1) applies to a person who is not resident in New

Zedland if—

(8 the person is a trustee for a settlor who is resident in
New Zealand; and

(b) the trustee is not a person to whom section HC 25 (For-
eign-sourced amounts: non-resident trustees) apply.

Defined in this Act: financia arrangement, financial arrangements rules, fixed
establishment, income, New Zealand, resident in New Zealand, trustee

Compare: 2004 No 35 sEW 9

EW 10 Financial arrangements to which financial

D

e

©)

4)

©)

arrangements rules apply
Entered into on or after 20 May 1999

The financial arrangements rules apply to afinancial arrange-
ment that all its parties enter into on or after 20 May 1999.

Existing immediately before 20 May 1999

The financial arrangements rules apply to afinancial arrange-
ment existing immediately before 20 May 1999 to the extent
to which a person becomes a party to the arrangement on or
after 20 May 1999.

Rollover, extension, or advance on or after 20 May 1999

The financial arrangements rules apply to afinancial arrange-
ment that is rolled over or extended, or under which an
advance is made, on or after 20 May 1999, under a binding
contract entered into before 20 May 1999.

Binding contract before 20 May 1999

However, the financial arrangements rules do not apply to a

financial arrangement if—

(@ all itsparties enter into it on or after 20 May 1999; and

(b) they enter into it under a binding contract entered into
before 20 May 1999.

Transferred under relationship agreement

The financial arrangements rules apply to afinancial arrange-
ment to which all the following apply, to the extent to which
the transferee becomes a party to it:

(@ thetransferor is a party to it before 20 May 1999; and
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(6)

(b) itisrolled over or extended, or an advance is made
under it, on or after 20 May 1999, under a binding
contract entered into before 20 May 1999; and

(c) itistransferred under a relationship agreement on or
after 20 May 1999.

Binding contract before 20 May 1999 and transfer under
relationship agreement

However, the financial arrangements rules do not apply to a

financial arrangement if—

(8 alitspartiesenter into it on or after 20 May 1999; and

(b) they enter into it under a binding contract entered into
before 20 May 1999; and

(c) it istransferred under a relationship agreement on or
after 20 May 1999.

Defined in this Act: financia arrangement, financial arrangements rules, relation-
ship agreement

Compare: 2004 No 35 s EW 10

EW 11 What financial arrangements rules do not apply to

The financial arrangements rules do not apply to—

(@ the calculation of resident passive income:

(b) the calculation of non-resident passive income:

(c) interest paid by the Commissioner under Part 7 of the
Tax Administration Act 1994 for an overpayment of
income tax:

(d) interest payableto the Commissioner under Part 7 of the
Tax Administration Act 1994 for an underpayment of
income tax.

Defined in this Act: Commissioner, financial arrangements rules, income tax,
interest, non-resident passive income, pay, resident passive income

Compare: 2004 No 35 sEW 11

Calculation and allocation of income and expenditure over

financial arrangement’s term

EW 12 When use of spreading method required

874

A party to afinancial arrangement must use 1 of the spreading
methods to calculate an amount of income or expenditure
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under the arrangement for each income year over the arrange-
ment’s term, and to alocate it to the income year, unless
section EW 13 applies.

Defined in this Act: amount, financial arrangement, income, income year, spreading
method

Compare: 2004 No 35 sEW 12

EW 13 When use of spreading method not required

D

@

©)

Base price adjustment year

A person does not use any of the spreading methods for a
financial arrangement in the income year in which
section EW 29 requires them to calculate a base price adjust-
ment for it.

Trustee of personal injury compensation trust

A trusteewho holdsafinancial arrangement in trust to manage
compensation paid for personal injury under the Injury Pre-
vention, Rehabilitation, and Compensation Act 2001, the
Accident Insurance Act 1998, any of the former Acts, as
defined in section 13 of the Accident Insurance Act 1998, the
Workers Compensation Act 1956, or a court order does not
use any of the spreading methods for the financial arrange-
ment if—

(8 thetrusteeis a cash basis person; or

(b) the trustee would be a cash basis person if the trustee

were a natural person.

Cash basis person
A cash basis person is not required to use any of the spreading
methods, but may choose to do so under section EW 61.

Defined in this Act: cash basis person, financial arrangement, income year, pay,
spreading method, trustee

Compare: 2004 No 35 sEW 13

EW 14 What spreading methods do

)

Description

The spreading methods are methods of calculating and alo-
cating income and expenditure under a financial arrangement
over the arrangement’s term.
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)

©)

Methods

A spreading method is 1 of the following:

(@ theyield to maturity method or an alternative, to which
sections EW 16, EW 19, and EW 23 are relevant; or

(b) the straight-line method, to which sections EW 17 and
EW 19 are relevant; or

(c) a market valuation method, to which sections EW 18,
EW 19, and EW 23 are relevant; or

(d) adetermination method or an aternative, to which see-
tions EW 20 and EW 23 are relevant; or

(e) afinancial reporting method, to which sections EW 21 and
EW 23 are relevant; or

(f) adefault method, to which section EW 22 is relevant.

Result

The amount calculated for and allocated to the income year

under a spreading method is—

(@ income, under section CC 3 (Financia arrangements),
derived by the person in the income year; or

(b) expenditure incurred by the person in the income year.

Defined in this Act: amount, financial arrangement, income, income year, spreading
method

Compare: 2004 No 35 sEW 14

EW 15 What isincluded when spreading methods used

D

876

Consideration and amounts

A person using a spreading method must include, for the
purpose of calculating and allocating income and expenditure
under the financial arrangement,—

(@ al consideration that has been paid, and all considera-
tion that is or will be payable, to the person for or under
the financial arrangement, ignoring non-contingent
fees; and

(b) al consideration that has been paid, and all considera-
tionthat isor will be payable, by the person for or under
the financial arrangement, ignoring non-contingent
fees; and

(c) al amounts that have been remitted, and all amounts
that are to be remitted, by the person under the financial
arrangement; and
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@

(d) all amountsthat would have been payable to the person
under the financial arrangement if the amounts had not
been remitted by law.

Consideration in particular cases

If any of sections EW 32 to EW 48 applies, the consideration
referred to in subsection (1)(a) and (b) is adjusted under the rele-
vant section.

Defined in this Act: amount, consideration, financial arrangement, income, non-
contingent fee, pay, spreading method

Compare: 2004 No 35 sEW 15

EW 16 Yield to maturity method or alternative

)

@

Who may use yield to maturity method

A personwhoisaparty to afinancial arrangement may usethe
yield to maturity method.

Who may use alternative

A person who isaparty to afinancial arrangement may use an

aternativeto theyield to maturity method, but may do so only

if the aternative—

(@ hasregard to the principles of accrual accounting; and

(b) conforms with commercially acceptable practice; and

(c) resultsinthe alocation to each income year of amounts
that are not materially different from those that would
have been allocated using the yield to maturity method;
and

(d) isalso used by the person for financial reporting pur-
posesfor financial arrangements that are the same as, or
similar to, the arrangements, athough section EW 23 may
apply if the alternative is not used in this way.

Defined in this Act: amount, financial arrangement, income year
Compare: 2004 No 35 sEW 16

EW 17 Straight-line method

D

Who may use straight-line method

A personwho isaparty to afinancial arrangement may usethe
straight-line method if—
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)

©)

(@ thetotal valueof all thefinancial arrangementsto which
the person is a party in an income year has been
$1,500,000 or less on every day in the income year; and

(b) the person complies with section EW 25(1).

Calculation of total value of financial arrangements

When calculating total value, the person must—

(@ include every one of their financial arrangements,
whether the financial arrangements rules or the old
financial arrangements rules apply to it; and

(b) usethe following values:

(i) for a fixed principal financial arrangement, its
face value:

(i) for a variable principal debt instrument, the
amount owing by or to the person under the finan-
cia arrangement on the relevant day:

(iii) for a financia arrangement to which the old
financial arrangements rules apply, the value
determined under those rules.

Increase in specified sum
The Governor-General may make an Order in Council
increasing the sum specified in subsection (1).

Defined in this Act: amount, financial arrangement, financial arrangements rules,
fixed principal financial arrangement, income year, old financial arrangements
rules, variable principal debt instrument

Compare: 2004 No 35 sEW 17

EW 18 Market valuation method

D

878

Who may use market valuation method

A person who is a party to a financial arrangement may use,
for the arrangement, a market valuation method if—
(& ether—

(i)  the person’s business includes dealing in finan-
cial arrangements of the class to which the
arrangement belongs; or

(i) the financial arrangement is an exchange-traded
option, a forward contract for foreign exchange,
or afutures contract; and

(b) the parties to the financial arrangement are not associ-
ated persons; and
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)

(c) either—

(i) the Commissioner has approved the market, the
method, and the source of information used to
determine market values by a determination
under section 90AC(1)(c) of the Tax Administra-
tion Act 1994; or

(i)  the person can demonstrate market pricesthat are
reliable; and

(d) the method conforms with commercialy acceptable
practice; and

(e) the person complies with section EW 25(4); and

(f) the method is aso used by the person for financial
reporting purposes for financial arrangements that are
the same as, or similar to, the arrangements, although
section EW 23 may apply if the method is not used in this

way.

Application of Tax Administration Act 1994
Section 22A(1) of the Tax Administration Act 1994 appliesto
a person to whom subsection (1)(c)(ii) applies.

Defined in this Act: associated person, business, Commissioner, financial arrange-
ment, forward contract, futures contract

Compare: 2004 No 35 sEW 18

EW 19 Choice among first 3 spreading methods

A person who may use the yield to maturity method or an
aternative, the straight-line method, or a market valuation
method for afinancial arrangement may choose to use which-
ever of those methods the person can use for the arrangement.
Defined in this Act: financia arrangement, spreading method

Compare: 2004 No 35 sEW 19

EW 20 Determination method or alternative

D

Who may use determination method

A person who is a party to afinancial arrangement may use a

determination method, that is, a method in a determination

made by the Commissioner under section 90AC(1)(d) of the

Tax Administration Act 1994 and applying to the arrange-

ment, if—

(8 theperson cannot usetheyield to maturity method or an
aternative; and
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)

(b)

the person—

(i)  may not use the straight-line method or a market
valuation method; or

(i) may use the straight-line method or a market
valuation method but chooses not to do so.

Who may use alternative

A person who isaparty to afinancial arrangement may use an
aternative to a determination method, but may do so only if—

@
(b)

(©
(d)
(e)

()

the person cannot use the yield to maturity method or an

alternative; and

the person—

(i)  may not use the straight-line method or a market
valuation method; or

(i) may use the straight-line method or a market
valuation method but chooses not to do so; and

the alternative has regard to the principles of accrual

accounting; and

the aternative conforms with commercially acceptable

practice; and

the alternative results in the allocation to each income

year of amounts that are not materially different from

those that would have been allocated using the determi-

nation method; and

the aternative is aso used by the person for financial

reporting purposes for financial arrangements that are

the same as, or similar to, the arrangements. although

section EW 23 may apply if the alternative is not used in

this way.

Defined in this Act: amount, Commissioner, financial arrangement
Compare: 2004 No 35 s EW 20

EW 21 Financial reporting method
A person who is a party to afinancial arrangement may use a
financial reporting method if—

880

@
(b)

the person cannot use the yield to maturity method or an

aternative; and

the person—

(i)  may not use the straight-line method or a market
valuation method; or
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(©)

(d)
(€)

(f)

(i) may use the straight-line method or a market
valuation method but chooses not to do so; and
the Commissioner has not made a determination for the
financial arrangement under section 90AC(1)(d) of the
Tax Administration Act 1994; and
the method conforms with commercially acceptable
practice; and
the method is also used by the person for financial
reporting purposes for financial arrangements that are
the same as, or similar to, the arrangements, although
section EW 23 may apply if the method is not used in this
way; and
the method allocates a reasonable amount to each
income year over the financial arrangement’s term.

Defined in this Act: amount, Commissioner, financial arrangement, income year
Compare: 2004 No 35 s EW 21

EW 22 Default method
A person who is a party to afinancial arrangement may use a
default method if—

@
(b)

(©
(d)

(€)
(f)

the person cannot use the yield to maturity method or an

aternative; and

the person—

(i)  may not use the straight-line method or a market
valuation method; or

(i) may use the straight-line method or a market
valuation method but chooses not to do so; and

the person may not use a determination method or an

aternative, or afinancia reporting method; and

the person—

(i)  does not prepare financial accounts; or

(i)  doesnot report theincome derived or expenditure
incurred under afinancial arrangement for finan-
cia reporting purposes; and

the method conforms with commercially acceptable

practice; and

the method allocates a reasonable amount to each

income year over the financial arrangement’s term.

Defined in this Act: amount, financial arrangement, income, income year
Compare: 2004 No 35 s EW 22
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EW 23 Failureto use method for financial reporting purposes

D

)

©)

When this section applies

This section applies when a person would be allowed to use a
method but for the fact that the person does not comply with
whichever is relevant of sections EW 16(2)(d), EW 18(1)(f),
EW 20(2)(f), and EW 21(e).

Person treated as complying

The person istreated as complying with whichever isrelevant
of sections EW 16(2)(d), EW 18(1)(f), EW 20(2)(f), and EW 21(e) if the
method that the person uses for each financial arrangement—
(@) isusedfor thefinancial arrangement, and each financial
arrangement that are the same as, or similar to, the
arrangements, for every income year over its term for
the purposes of the financial arrangements rules; and
(b) appropriately reflects the dominant purpose for which
the person entered into the financial arrangement; and
(c) isnot used for the purpose of tax avoidance; and
(d)  has been approved for use in circumstances applying to
the person by the Commissioner, either by giving notice
to the person or by making a determination under
section 90AC(1)(f) of the Tax Administration Act
1994.

Qualification on subsection (2)(a)

A method complies with subsection (2)(a), even if it is a change
from a previous method, as long as the Commissioner
approves the change in method under the circumstances or
conditions specified in a determination under section
90AC(1)(g) of the Tax Administration Act 1994.

Defined in this Act: Commissioner, financial arrangement, financia arrangements
rules, income year, notice, tax avoidance

Compare: 2004 No 35 sEW 23

EW 24 Consistency of use of spreading method

D

882

Consistency required

A person must use the same spreading method for financia
arrangements that are the same as, or similar to, the arrange-
mentsfor every income year. This subsection is overridden by
subsection (3).
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)

©)

Straight-line method and market valuation method

Section EW 25 sets out particular consistency requirements for
the straight-line method and a market valuation method.

Change of spreading method

Section EW 26 sets out the circumstances in which a person
may change their spreading method.

Defined in this Act: financial arrangement, income year, spreading method
Compare: 2004 No 35 SEW 24

EW 25 Consistency of use of straight-line method and market

)

@

©)

(4)

valuation method
Sraight-line method for all financial arrangements

A person using the straight-line method in an income year for
a financial arrangement must use it for all financial

arrangements—
(@ towhich the person is a party at the end of the income
year; and

(b)  for which the person can use it.

Sraight-line method for every income year of term

A person who starts to use the straight-line method for a
financial arrangement must use it over the arrangement’s
remaining term until section EW 29 requires them to calculate a
base price adjustment for the arrangement, unless section
EW 26(1) applies.

Total value may be over $1,500,000

Subsection (2) applies even if the total value of all the financia
arrangementsto which the person isaparty isover $1,500,000
at any time in the arrangement’ s remaining term.

Market valuation method

A person who starts to use a market valuation method for a
financial arrangement must use it over the arrangement’s
remaining term until section EW 29 requires them to calculate a
base price adjustment for the arrangement, unless section
EW 26(1) applies.
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(®)

Increase in specified sum

The Governor-General may make an Order in Council under
section EW 17(3) increasing the sum specified in subsection (3).
Defined in this Act: financial arrangement, income year

Compare: 2004 No 35 sEW 25

EW 26 Change of spreading method

D

)

©)

(4)

884

Change of straight-line or market valuation method

A person may change from the straight-line method or the
market valuation method with the Commissioner’s written
authorisation.

Change of other method

A person may change from any other spreading method if they
have a sound commercial reason for doing so. The advance-
ment, deferral, or reduction of an income tax liability is not a
sound commercial reason.

Soreading method adjustment

When a person changes their spreading method under sub-

section (2),—

(@ they must use the formulain section EW 27 to calculate a
spreading method adjustment for the income year in
which they change the method; and

(b) their only income or expenditure under the financial
arrangement for theincome year to which theformulais
applied is the spreading method adjustment.

Positive or negative spreading method adjustment

A spreading method adjustment cal culated under section EW 27

is—

(@ if positive, income, under section CC 3 (Financial
arrangements), derived by the person in theincomeyear
for which the calculation is made:

(b) if negative, expenditure incurred by the person in the
income year for which the calculation is made.
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(®)

Application of Tax Administration Act 1994
Section 22A(2) of the Tax Administration Act 1994 appliesto
a person to whom subsection (2) applies.

Defined in this Act: Commissioner, financial arrangement, income, income tax
liability, income year, spreading method

Compare: 2004 No 35 s EW 26

EW 27 Spreading method adjustment formula

)

@

©)

4)

©)

(6)

Calculation of spreading method adjustment

A person calculates a spreading method adjustment using the
formula in subsection (3).

What formula applies to

The person must apply the formulato each financial arrange-

ment to which they—

(@) areaparty at the end of the income year in which they
change their spreading method; and

(b) were aparty at the end of the previous income year.

Formula
The formula is—

income (new method) — expenditure (new method)
—income (old method) + expenditure (old method).

Definition of items in formula
The items in the formula are defined in subsections (5) to (8).

Income (new method)

Income (new method) is the amount that would have been
income derived by the person under the financial arrangement
if the new method had been used for the arrangement in the
period starting on the date on which the person became a party
to the arrangement and ending on the last day of the income
year for which the calculation is made.

Expenditure (new method)

Expenditure (new method) is the amount that would have
been expenditure incurred by the person under the financial
arrangement if the new method had been used for the arrange-
ment in the period starting on the date on which the person
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()

(8)

became a party to the arrangement and ending on the last day
of the income year for which the calculation is made.

Income (old method)

Income (old method) isincome, under section € 3 (Financial
arrangements), derived by the person under the financial
arrangement in (previous)earlier income years.

Expenditure (old method)

Expenditure (old method) is expenditure incurred by the
person under the financial arrangement in (previous)earlier
income years.

Defined in this Act: amount, financial arrangement, income, income year, spreading
method

Compare: 2004 No 35 s EW 27

Calculation and allocation of income and expenditure

when rights and obligations under financial
arrangement cease

EW 28 How base price adjustment calculated

A party to afinancial arrangement who must calculate a base
price adjustment, as described in sections EW 29 and EW 30,
calculates it using the formulain section EW 31.

Defined in this Act: financia arrangement

Compare: 2004 No 35 s EW 28

EW 29 When calculation of base price adjustment required

)

e

886

Ceasing to be New Zealand resident

A party to a financial arrangement who ceases to be a New
Zedland resident must calculate a base price adjustment as at
the date of the party’s ceasing to be a New Zealand resident.
This subsection is overridden by section EW 30(1) and (2).

Ceasing to be party for purpose of New Zealand business

A person who is not a New Zealand resident and who is a
party to afinancial arrangement for the purpose of a business
the party carries on through a fixed establishment in New
Zealand must calculate a base price adjustment as at the date
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©)

(4)

©)

(6)

(1)

(8)

9)

of the party’ s ceasing to be a party to the arrangement for that
purpose.

Maturity

A party to afinancial arrangement must calcul ate a base price
adjustment as at the date on which the arrangement matures.

Treated as maturity

A financial arrangement that has not matured because an

amount has not been paid is treated as if it had matured if—

(@ the amount not paid is immaterial; and

(b) the arrangement has been structured to avoid the appli-
cation of section EW 31.

Disposal

A party to a financial arrangement who disposes of the
arrangement must calculate a base price adjustment as at the
date of the disposal.

Absolute assignment

A party to a financial arrangement who makes an absolute
assignment of al the party’s rights under the arrangement
must calculate a base price adjustment as at the date of the
absolute assignment.

Defeasance

A party to afinancia arrangement who makes a legal defea-
sance of all the party’s obligations under the arrangement
must calculate a base price adjustment as at the date of the
legal defeasance.

Sale at discount to associated person

A party to afinancial arrangement that is adebt must calculate
a base price adjustment as at the date on which the creditor
sells the debt to a person associated with the debtor and at a
discount in the circumstances described in section EW 43((1) to
(4)).

Discharge without consideration

A party to afinancial arrangement must calcul ate a base price
adjustment as at the date on which a party to the arrangement
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(10)

(11)

(12)

is discharged from making all remaining payments under the
arrangement without fully adequate consideration.

Operation of law

A party to afinancial arrangement must calcul ate a base price
adjustment as at the date on which a party to the arrangement
is released from making all remaining payments under the
arrangement under the Insolvency Act (1967) 2006 or the
Companies Act 1993 or the laws of acountry or territory other
than New Zealand.

Composition with creditors

A party to afinancial arrangement must calcul ate a base price
adjustment as at the date on which a party to the arrangement
is released from making al remaining payments under the
arrangement by a deed or agreement of composition with the
party’s creditors.

Lapse of time

A party to afinancial arrangement must calcul ate a base price
adjustment as at the date on which all remaining payments
under the arrangement become irrecoverabl e or unenforceable
through the lapse of time.

Defined in this Act: amount, associated person, business, consideration, financial
arrangement, fixed establishment, legal defeasance, maturity, New Zealand, New
Zealand resident, pay

Compare: 2004 No 35 s EW 29

EW 30 When calculation of base price adjustment not

D

888

required

Cash basis person who ceases to be temporary New
Zealand resident

A cash basis person who ceases to be aNew Zealand resident

before the first day of the fourth income year following the

income year in which they first became a New Zealand resi-

dent does not cal culate a base price adjustment for afinancia

arrangement to which they—

(& wereaparty before first becoming a New Zeaand resi-
dent; and

(b) areaparty onthe date on which they cease to be aNew
Zealand resident.
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)

©)

(4)

(®)

Other party who ceases to be New Zealand resident

A party to a financial arrangement who ceases to be a New
Zealand resident does not calculate a base price adjustment to
the extent to which the arrangement relates to a business the
party carries on through a fixed establishment in New
Zealand.

Creditor when legal defeasance occurs

A party who has a right to receive money under a financia
arrangement the obligations of which are the subject of alegal
defeasance does not calculate a base price adjustment on the
date of the defeasance if the defeasance requires another per-
son to meet the remaining obligations of the arrangement.

Debtor when legal defeasance occurs

A party to afinancial arrangement does not calculate a base

price adjustment if—

(@) their obligations under the arrangement are the subject
of an absolute legal defeasance; and

(b) some or al of the consideration for the defeasance is
deferred.

Creditor when assignment occurs

A party to afinancia arrangement does not calculate a base

price adjustment if—

(& their rights under the arrangement are the subject of an
absolute assignment; and

(b) some or al of the consideration for the assignment is
deferred.

Defined in this Act: business, cash basis person, consideration, financial arrange-
ment, fixed establishment, income year, lega defeasance, money, New Zealand,
New Zealand resident

Compare: 2004 No 35 s EW 30

EW 31 Base price adjustment formula

D

Calculation of base price adjustment

A person calcul ates a base price adjustment using the formula
in subsection (5).
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)

©)

(4)

©)

(6)

()

©)

9)

890

When formula applies

The person calculates the base price adjustment for the
income year in which section EW 29 applies to them.

Positive base price adjustment

A base price adjustment, if positive, is income, under section
cc 3 (Financia arrangements), derived by the person in the
income year for which the calculation is made. However, it is
not income to the extent to which it arises from expenditure
incurred by the person under the financial arrangement in
(previous)earlier income years and for which a deduction was
denied in those income years.

Negative base price adjustment

A base price adjustment, if negative, is expenditure incurred
by the person in the income year for which the calculation is
made. The person is allowed a deduction for the expenditure
under section DB 12 (Negative base price adjustment).

Formula
The formulais—
consideration — income + expenditure + amount remitted.

Definition of items in formula
The items in the formula are defined in subsections (7) to (11).

Consideration

Consideration is all consideration that has been paid, and all
consideration that is or will be payable, to the person for or
under the financial arrangement, ignoring non-contingent
fees, minus all consideration that has been paid, and al consi-
deration that is or will be payable, by the person for or under
the financial arrangement, ignoring non-contingent fees.

Consideration in particular cases

If any of sections EW 32 to EW 48 applies, the consideration
referred to in subsection (7) is adjusted under the relevant
section.

Income
Income is—
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(10)

(11)

(@ income, under section CC 3, derived by the person under
the financial arrangement in (previous)earlier income
years,; and

(b) dividends derived by the person from the release of the
obligation to repay the amount lent; and

(c) income derived under section CF 2(2) and (3) (Remission of
specified suspensory loans).

Expenditure

Expenditureis expenditure incurred by the person under the
financial arrangement in (previous)earlier income years.

Amount remitted

Amount remitted is an amount that is not included in the
consideration paid or payable to the person because it has
been remitted—

(@ by the person; or

(b) by law.

Defined in this Act: amount, consideration, deduction, dividend, financial arrange-
ment, income, income year, non-contingent fee, pay

Compare: 2004 No 35 s EW 31

Consideration

Consideration when financial arrangement involves property

or services

EW 32 Consideration for agreement for sale and purchase of

D

@

property or services, hire purchase agreement, specified
option, or finance lease
When this section applies

This section applies when an original party to an agreement
for the sale and purchase of property (and) or services, a hire
purchase agreement, a specified option, or afinance lease pays
or is paid consideration that includes property or services.

Value of property or services

The value of the property or services is determined by apply-
ing subsections (3) to (6) in numerical order until a subsection

applies.
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©)

4)

®)

(6)

(1)

892

Lowest price

The value of the property or services is the lowest price the
parties would have agreed on for the property or services, on
the date the agreement, option, or lease was entered into, if
payment had been required in full at the time the first right in
the property was transferred or the services provided. Two
qualifications are—

(&8  this subsection does not apply to an agreement for the
sale and purchase of property or services that is part of
another financial arrangement:

(b) section EW 34 applies if the consideration isin aforeign
currency.

Cash price

The value of the property or services is the cash price of the
property or services to which the agreement, option, or lease
relates, as determined by section 5 of the Credit Contracts and
Consumer Finance Act 2003, if that Act applies to the agree-
ment, option, or lease.

Future or discounted value

The value of the property or servicesisthe future value, or the
discounted value, or a combination of both the future and
discounted values, of the amounts paid or payable on the date
on which the first right in the property is transferred or the
services are provided, as determined by the Commissioner
under a determination under section 90AC(1)(i) of the Tax
Administration Act 1994.

Determined by Commissioner

The value of the property or servicesisthe amount determined
by the Commissioner when either party to the arrangement
applies to the Commissioner for a specific determination.
Both parties must use this amount.

Exclusion
This section does not apply if the agreement, option, or lease
has lapsed or does not proceed.

Defined in this Act: agreement for the sale and purchase of property or services,
amount, Commissioner, consideration, finance lease, financial arrangement, hire
purchase agreement, pay, property, right, specified option

Compare: 2004 No 35 s EW 32
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EW 33 Consideration for hire purchase agreement or finance

D

@

lease
When this section applies

This section applies when a party to ahire purchase agreement
or afinance lease pays or is paid consideration for the agree-
ment or lease.

Consideration

The consideration for a hire purchase agreement or a finance
lease includes expenditure or loss incurred by the lessor in
preparing and installing the hire purchase asset or personal
property lease asset for use to the extent to which it is not
taken into account under section EW 32.

Defined in this Act: consideration, finance lease, hire purchase agreement, hire
purchase asset, pay, personal property lease asset, lessor

Compare: 2004 No 35 s EW 33

EW 34 Consideration in foreign currency

D

e

©)

(4)

When this section applies

This section applies when the consideration payable under a
financial arrangement to which section EW 32(3) appliesisin a
foreign currency.

Lowest price

The lowest price referred to in section EW 32(3) is the lowest
price the partieswould have agreed on in the foreign currency,
converted into New Zealand dollars using the rate that the
original party applying section EW 32(3) selects from the ratesin
subsection (4). The party may select the rate in subsection (4)(h)
only if the period between the date on which the first right in
the property is to be transferred and the date on which fina
payment is to be made is 5 years or less.

Consistent application of rate

The party must apply the selected rate to the financial arrange-
ment for every income year over its term.

Rates
The rates are—
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@

(b)

(©

the rate, on the date on which the parties enter into the

financial arrangement, available to the party from a

New Zeaand registered bank for the exchange of New

Zealand dollars for the foreign currency for 1 of the

following dates:

(i)  thedate on which the first right in the property is
to be transferred; or

(if)  if that date is uncertain on the date on which the
parties enter into the financial arrangement, the
date on which the parties reasonably expect,
when entering into the arrangement, that the first
right in the property will be transferred; or

the rate, on the date on which the parties enter into the

financial arrangement, available to the party from a

New Zeaand registered bank for the exchange of New

Zealand dollars for the foreign currency for 1 of the

following dates:

(i)  thedate on which final payment isto be made; or

(if) if that date is uncertain on the date on which the
parties enter into the financial arrangement, the
date on which the parties reasonably expect,
when entering into the arrangement, that fina
payment will be made; or

an exchange rate approved by the Commissioner for

this subsection in the circumstances applicable to the

party in a determination under section 90AC(1)(k) of

the Tax Administration Act 1994.

Defined in this Act: Commissioner, consideration, financial arrangement, income
year, New Zealand, pay, property, registered bank, right, year

Compare: 2004 No 35 sEW 34

EW 35 Valuerelevant for non-financial arrangementsrule
When this section applies

This section applies when the value of property acquired or
disposed of under a financial arrangement, or the considera-
tion for it, is relevant in determining a person’s income or
deductions under any provision of this Act that is not a finan-
cial arrangements rule.

D
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)

D

e

Value
The person is treated as having acquired or disposed of the
property for a value determined by applying section EW 32(2).

Defined in this Act: consideration, deduction, financia arrangement, financial
arrangements rules, income, property

Compare: 2004 No 35 s EW 35

entitlement

Consideration treated as paid to person
EW 36 Consideration when person exits from rules: accrued

When this section applies

This section applies when—
aperson is a party to afinancia arrangement; and
1 of the following situations arises:

(@

(b)

(©

(i)

(if)

(iii)

the person ceases to be resident in New Zealand
and is not a party to the arrangement for the
purpose of abusiness carried on by them through
afixed establishment in New Zealand; or

the person, not resident in New Zealand, ceases
to be aparty to the arrangement for the purpose of
a business carried on by them through a fixed
establishment in New Zeaand; or

the person starts using the arrangement for a pri-
vate or domestic purpose and so it becomes an
excepted financial arrangement described in any
of section EW 5((76)18) to ((78)20); and

at the time the situation arises, the person has an
accrued entitlement to be paid consideration under the
arrangement.

Disposal and consideration

The person is treated as having disposed of their accrued
entitlement immediately before the situation arose and as hav-
ing been paid the market value that the accrued entitlement
had at that time.

Defined in this Act: accrued entitlement, business, consideration, excepted financial
arrangement, financial arrangement, fixed establishment, New Zealand, pay, resi-
dent in New Zealand

Compare: 2004 No 35 s EW 36
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EW 37 Consideration when person entersrules: accrued

D

)

896

obligation
When this section applies

This section applies to a person who is a party to a financia
arrangement if, when the person has an accrued obligation to
pay consideration under the arrangement, 1 or more of the
following situations arise:

(@ thepersonisanon-resident who becomes a party to the
arrangement for the purpose of a business carried on by
the person through a fixed establishment in New
Zedland:

(b) the person is a non-resident who—

(i) becomes a New Zealand resident who is not a
transitional resident; and

(i) is not, immediately before becoming a New
Zedand resident, a party to the arrangement for
the purpose of abusiness carried on by the person
through a fixed establishment in New Zealand:

(c) the person is a transitional resident for whom the
arrangement ceases to be an excepted financial arrange-
ment described in section EW 5(17):

(d) thepersonisatransitional resident who becomesaNew
Zedland resident who is not a transitional resident,
resulting in the arrangement ceasing to be an excepted
financial arrangement described in section EW 5(17):

(e) the person stops using the arrangement for a private or
domestic purpose, resulting in the arrangement ceasing
to be an excepted financial arrangement described in
any of section EW 5(18) to (20).

Assumption and consideration

The person is treated as having assumed the accrued obliga-
tion immediately after the situation arose and as having been
paid the market value that a contract to assume the obligation
had at that time.

Defined in this Act: accrued obligation, business, consideration, excepted financial
arrangement, financial arrangement, fixed establishment, New Zealand, New
Zealand resident, non-resident, pay, transitional resident

Compare: 2004 No 35 sEW 37
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EW 38 Consideration when disposal for no, or inadequate,

D

)

consideration
When this section applies

This section applies when—
(@) apersonisaparty to afinancial arrangement; and
(b) the person has an accrued entitlement under the
arrangement; and
(c) the person disposes of the arrangement; and
(d) the disposal of the accrued entitlement—
(i) isnot for monetary consideration; or
(i) isfor aconsideration that is less than the market
value of the entittement on the date of the
disposal.

Consideration is market value

The person is treated as having been paid the market value
that the accrued entitlement had on the date of the disposal.
Defined in this Act: accrued entitlement, consideration, financial arrangement, pay
Compare: 2004 No 35 s EW 38

EW 39 Consideration affected by unfavourable factors

D

When this section applies

This section applies when—

(8 apersonisaparty to afinancia arrangement; and

(b) the person has an accrued entitlement under the
arrangement; and

(c) the person disposes of the arrangement; and

(d) the consideration for the disposal is affected by any of
the following factors:

(i) a decline in the other party’s creditworthiness
between the date on which the arrangement was
entered into and the date of the disposal; or

(i) an increase, between the date on which the
arrangement was entered into and the date of the
disposal, in the possibility that the other party
will not meet an obligation under the arrange-
ment; or

(iii)  the occurrence of an event reducing or cancelling
the other party’s obligations under the
arrangement.
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)

©)

Exclusion

This section does not apply when—

(@ the person’s business includes holding or dealing in
financial arrangements of the class disposed of; and

(b) the partiesto the arrangement disposed of are not asso-
ciated persons.

Consideration is market value

The person is treated as having been paid the market value
that the accrued entitlement had on the date of the disposal, as
if the consideration had not been affected by a factor
described in subsection (1)(d).

Defined in this Act: accrued entitlement, associated person, business, consideration,
financia arrangement, pay

Compare: 2004 No 35 sEW 40

Consideration treated as paid by person

EW 40 Consideration when person exits from rules: accrued

D

898

obligation
When this section applies

This section applies when—
(@) apersonisaparty to afinancial arrangement; and
(b) 1 of the following situations arises:

(i)  the person ceases to be resident in New Zealand
and is not a party to the arrangement for the
purpose of abusiness carried on by them through
a fixed establishment in New Zealand; or

(i) the person, not resident in New Zealand, ceases
to be aparty to the arrangement for the purpose of
a business carried on by them through a fixed
establishment in New Zealand; or

(iii) the person starts using the arrangement for a pri-
vate or domestic purpose and so it becomes an
excepted financial arrangement described in any
of section EW 5(18) to (20); and

(c) at the time the situation arises, the person has an
accrued obligation to pay consideration under the
arrangement.
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)

Relief and consideration

The person is treated as having been relieved of the accrued
obligation immediately before the situation arose and as hav-
ing paid the market value that a contract to assume the obliga-
tion had at that time.

Defined in this Act: accrued obligation, business, consideration, excepted financial
arrangement, financial arrangement, fixed establishment, New Zealand, pay, resi-
dent in New Zesaland

Compare: 2004 No 35 sEW 41

EW 41 Consideration when person entersrules. accrued

D

entitlement
When this section applies

This section applies to a person who is a party to a financia
arrangement if, when the person has an accrued entitlement to
receive consideration under the arrangement, 1 or more of the
following situations arise:

(@ thepersonisanon-resident who becomes a party to the
arrangement for the purpose of abusiness carried on by
the person through a fixed establishment in New
Zedland:

(b) the person is a non-resident who—

(i) becomes a New Zealand resident who is not a
transitional resident; and

(i) is not, immediately before becoming a New
Zedand resident, a party to the arrangement for
the purpose of abusiness carried on by the person
through a fixed establishment in New Zealand:

(c) the person is a transitional resident for whom the
arrangement ceases to be an excepted financial arrange-
ment described in section EW 5(17):

(d) thepersonisatransitional resident who becomesaNew
Zedland resident who is not a transitional resident,
resulting in the arrangement ceasing to be an excepted
financial arrangement described in section EW 5(17):

(e) the person stops using the arrangement for a private or
domestic purpose, resulting in the arrangement ceasing
to be an excepted financial arrangement described in
any of section EW 5(18) to (20).
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)

Acquisition and consideration

The person is treated as having acquired the accrued entitle-
ment immediately after the situation arose and as having paid
the market value that the accrued entitlement had at that time.

Defined in this Act: accrued entitlement, business, consideration, excepted financial
arrangement, financial arrangement, fixed establishment, New Zealand, New
Zealand resident, non-resident, pay, transitional resident

Compare: 2004 No 35 s EW 42

EW 42 Consideration when acquisition for no, or inadequate,

)

)

consideration
When this section applies

This section applies when—
(8 a person becomes a party to a financial arrangement;
and
(b) the person acquires an entitlement under the
arrangement—
(i)  not for monetary consideration; or
(i) for a consideration that is less than the market
value of the entitlement on the date of the
acquisition.

Consideration is market value

The person is treated as having paid the market value that the
entitlement had on the date of the acquisition.

Defined in this Act: consideration, financial arrangement, pay

Compare: 2004 No 35 s EW 43

EW 43 Consideration when debt sold at discount to associate

)

)

900

of debtor

When this section applies

This section applies when a creditor sells adebt on or after 20
May 1999 to a person associated under the 1988 version
provisions with the debtor and at a discount.

At a discount

A creditor salls a debt at a discount if the creditor salls it for
80% or less of the market value of the debt.
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©)

4)

Market value

The market value of a debt affected by any of the following
factors is determined as if its market value were not affected
by the factor. The factors are—
(@ the occurrence of an event reducing or cancelling the
debtor’s obligations under the debt; or
(b) theoccurrenceof 1 of the following between the date on
which the debt was entered into and the date of the
disposal:
(i) adeclinein the debtor’s creditworthiness; or
(i) anincrease in the possibility that the debtor will
not meet an obligation under the debt.

Consideration
The debtor is treated as having paid the creditor the amount
that the person associated with the debtor pays the creditor.

Defined in this Act: 1988 version provisions, amount, associated person, considera-
tion, pay

Compare: 2004 No 35 sEW 45

EW 44 Consideration when debt forgiven for natural love and

D

)

affection
When this section applies: first case

This section applies when—

(@) apersonisadebtor; and

(b) the creditor is a natural person; and

(c) the creditor forgives the debtor’s debt because of the
natural love and affection the creditor has for the
debtor.

When this section applies. second case

This section also applies when—

(8 atrustisadebtor; and

(b) the trust was established mainly to benefit 1 or both of
the following:

(i) anatura person for whom the creditor has natural
love and affection:

(i) an organisation or a trust whose income is
exempt under section CW 40 (Charities: non-busi-
ness income) or CW 41 (Charities: business
income); and
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©)

4)

(©)
(d)

the creditor is a natural person; and
the creditor forgives the debtor’ s debt.

Two points about subsections (1) and (2)
For the purposes of subsections (1) and (2),—

(@
(b)

the debtor’s debt includes an amount accrued and
unpaid at the time of the forgiveness; and

the means by which the debt is forgiven, whether in a
will or otherwise, is immaterial.

Consideration

The debtor is treated as having paid the debt on the date on
which the creditor forgivesit.

Defined in this Act: amount, consideration, income, pay

Compare: 2004 No 35 s EW 46

EW 45 Consideration when debtor released from obligation

When this section applies
This section applies when—

)

)

902

(@
(b)

a person is released from the obligation to pay an

amount owing under a financial arrangement; and

the release occurs under—

(i) section (114)304 of the Insolvency Act
(1967)2006; or

(i) any of the Inland Revenue Acts; or

(iii) aloan described in subsection (2).

Social assistance suspensory loan
A loan referred to in subsection (1)(b)(iii) is a loan that—

@
(b)

(©)

is made by a department or instrument of the executive
government of New Zealand; and

providesfor the person’ sliability to pay to be wholly or
partly remitted if they meet conditions intended to pro-
mote a socia policy objective of the government of
New Zealand; and

is of aclass declared by the Governor-General by Order
in Council to be a social assistance suspensory loan.
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©)

4)

Declaration as social assistance suspensory loan

The Governor-General may make an Order in Council declar-
ing aclass of loan that meets the criteriain subsection (2) to be a
social assistance suspensory |oan.

Consideration
The person is treated as having paid the amount owing on the
date on which they are released from the obligation to pay it.

Defined in this Act: amount, consideration, financial arrangement, Inland Revenue
Acts, New Zealand, pay

Compare: 2004 No 35 sEW 47

EW 46 Consideration when debtor released as condition of

D

new start grant
When this section applies

This section applies when, in an income year of a person,—
(@) the person carries on a business of—
(i) anima husbandry:
(i)  poultry-keeping:
(iii)  beekeeping:
(iv) breeding horses other than bloodstock:
(v) horticulture:
(vi) cropping; and
(b) the personis paid a new start grant for the business for
an event that is a qualifying event; and
(c) the personincurs aliability to make a payment under a
financial arrangement—
(i) incarrying on the business; and
(i)  before the declaration of the state of emergency
that relates to the qualifying event; and
(d) the liability referred to in paragraph (c)(i) is forgiven or
otherwise remitted—
(i) asaprerequisite for the payment of the new start
grant; and
(i) before the date that is 18 months after the end of
the state of emergency; and
(e) inthe absence of this section, the amount of the remit-
ted liability would be income of the person.
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)

©)

4)

904

Consideration

The person is treated as having paid, on the date on which the
liability is forgiven or remitted, the part of the amount owing
that is the greater of zero and the amount calculated using the
formula—

remitted amount — current loss — loss balance — other |oss.

Definition of items in formula
In the formula,—

(@
(b)

(©)

(d)

remitted amount is the amount of the remitted

liability:

current loss is the tax loss that the person would have

for the income year in which the liability is remitted in

the absence of this section:

loss balance is the amount of loss balance that the

person may subtract from their net income for the

income year in which the liability is remitted:

other lossis aloss that—

(i) isincurred by aperson associated with the person
who receives the new start grant; and

(i)  meets the requirements of subsection (4).

Loss incurred by associated person from business or land
The loss referred to in subsection (3)(d)—

(@

(b)

(©)

isincurred by a person who—

(i) carriesonor hascarried on the businessfor which
the new start grant is paid or owns or has owned
an estate in fee ssimple or leasehold estate in land
used in the business; and

(i) in the opinion of the Commissioner, is under a
substantial degree of control by the person; and

(iii) in the opinion of the Commissioner, has a sub-
stantial identity of interests with the person; and

isincurred in relation to—

(i)  the business referred to in paragraph (a)(i):

(i) land that is used in the business; and

is, for the income year in which the liability is

remitted,—

(i) atax loss of the associated person:

(i) aloss baance for the associated person; and
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(®)

(d) isincluded inthe calculation in subsection (3) to an extent
to which the Commissioner determines, having regard
to the interests of the associated person that are separate
from those of the person.

Notice to associated person
The Commissioner must give the associated person notice of a
determination under subsection (4)(d).

Defined in this Act: associated person, business, Commissioner, deduction, dimin-
ished value, income, income year, loss balance, notice, pay, qualifying event, tax
loss

Compare: 2004 No 35 s EW 47B

Consideration when legal defeasance has occurred

EW 47 Legal defeasance

D

)

When this section applies

This section applies when—

(@ theobligations of afinancial arrangement were the sub-
ject of alegal defeasance that required another person to
meet the remaining obligations of the arrangement; and

(b) the person who has a right to receive money under the
arrangement is now required by section EW 29 to calcu-
late a base price adjustment for it.

Consideration

The consideration received by the person who has a right to

receive money under the arrangement is the total of—

(@ the amounts received from the original debtor; and

(b) the amounts received from the person required to meet
the remaining obligations.

Defined in this Act: amount, consideration, financial arrangement, legal defeasance,
money

Compare: 2004 No 35 sEW 48

Consideration when anti-avoidance provision applies

EW 48 Anti-avoidance provisions

D

When this section applies

This section applies when it is necessary to determine the
consideration that is paid to or by a person in a case to which
any of the following provisions applies:
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)

(@)  section GB 21 (Dealing that defeats intention of financial
arrangements rules); or

(b)  section GC 7 (Excess amount payable by person); or

(c) section GC 8 (Insufficient amount receivable by person).

Consideration

The consideration is the amount determined under the rele-
vant provision.

Defined in this Act: amount, consideration, pay

Compare: 2004 No 35 s EW 49

Income and deduction provisions specifically related to

financial arrangements

EW 49 Income and deduction when debt sold at discount to

D

@

©)

906

associate of debtor

When this section applies

This section applies when a creditor sells a debt on or after 20
May 1999 to a person associated under the 1988 version
provisions with the debtor and at a discount.

At a discount

A creditor salls a debt at a discount if the creditor salls it for
80% or less of the market value of the debt.

Market value

The market value of a debt affected by any of the following
factors is determined as if its market value were not affected
by the factor. The factors are—
(& the occurrence of an event reducing or cancelling the
debtor’s obligations under the debt; or
(b) theoccurrenceof 1 of the following between the date on
which the debt was entered into and the date of the
disposal:
(i) adeclinein the debtor’s creditworthiness; or
(i) anincrease in the possibility that the debtor will
not meet an obligation under the debt.
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(4)

(®)

Original debt replaced with interest-free loan

The associated person istreated as having provided the debtor
with an interest-free loan for the amount paid for the debt.

Repayment: income and deduction

If the debtor later repays the person associated with the debtor

more than the amount the associated person paid for the debt,

the excess amount paid by the debtor is—

(& income, under section CC 3(1) (Financial arrangements),
of the person associated with the debtor; and

(b) a deduction that the debtor is alowed under section
DB 14(1) (Repayment of debt sold at discount to associ-
ate of debtor).

Defined in this Act: 1988 version provisions, amount, associated person, deduction,
income, pay

Compare: 2004 No 35 s EW 50

EW 50 Income when debt forgiven to trustee

D

When this section applies

This section applies when—
(@ atrust is adebtor; and
(b) the trust was established mainly to benefit 1 or both of
the following:
(i)  anatural person for whom the creditor has natural
love and affection; or
(i) an organisation or a trust whose income is
exempt under section CW 40 (Charities: non-busi-
ness income) or CW 41 (Charities: business
income); and
(c) the creditor is a natural person; and
(d) the creditor forgives the debtor’s debt; and
(e) atrustee of the trust makes a distribution, including a
distribution of beneficiary income, to abeneficiary; and
(f)  the beneficiary is—
(i) not a natural person for whom the creditor has
natural love and affection; and
(i) not an organisation or a trust whose income is
exempt under section CW 40 or CW 41; and
(g) thedistribution is made on or after 20 May 1999.
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)

©)

(4)

(®)

(6)

908

Exclusion

This section does not apply when—
(@ atrust (trust A) is a debtor; and
(b) trust A was established mainly to benefit 1 or both of
the following:
(i)  anatural person for whom the creditor has natural
love and affection; or
(i) an organisation or a trust whose income is
exempt under section CW 40 or CW 41; and
(c) the creditor is a natural person; and
(d) the creditor forgives the debtor’s debt; and
(e) atrusteeof thetrust makes adistribution to another trust
(trust B); and
(f) at the time the distribution is made, trust B is also
established mainly to benefit 1 or both of the following:
(i) anatura person for whom the creditor has natural
love and affection; or
(i) an organisation or a trust whose income is
exempt under section CW 40 or CW 41.

Two points about subsections (1) and (2)

For the purposes of subsections (1) and (2),—

(@) the debtor’s debt includes an amount accrued and
unpaid at the time of the forgiveness; and

(b) the means by which the debt is forgiven, whether in a
will or otherwise, isimmaterial.

Distribution is income of trustee

The distribution is income of the trustee, under section CC 3(2)
(Financial arrangements), to the extent to which it isless than
or equal to thetotal amount of the debts of thetrust forgivento
it by the creditor.

Distribution subtracted from total amount forgiven

The distribution is subtracted from the total amount of the
debts of the trust forgiven to it by the creditor as the total
amount stands at the time of the distribution.

Timing
The income is derived by the trustee in the income year in
which the distribution is made.
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Application of Tax Administration Act 1994

(7)  Section 22B of the Tax Administration Act 1994 appliesto a
trustee to whom this section applies.

Defined in this Act: amount, beneficiary income, distribution, income, income year,
pay, trustee

Compare: 2004 No 35 s EW 51

EW 51 Deduction for security payment
When subsection (2) applies: loss generally

(1) Subsection (2) applies when a person is allowed a deduction
under section DB 15(2) (Security payment).

Amount of deduction

(2) The personisallowed a deduction no greater than the amount
of the security payment.

When subsection (4) applies: share loss

(3) Subsection (4) applies when a person is allowed a deduction
under section DB 15(4).

Amount of deduction
(4) The personisallowed adeduction no greater than the amount
of the security payment.
Defined in this Act: amount, deduction, pay, security payment
Compare: 2004 No 35 s EW 52

Treatment of original share acquired under
financial arrangement

EW 52 Share supplier under share-lending arrangement
When this section applies

(1) This section applies to a person who—
(@ acquires a share under a financia arrangement (the
original financial arrangement); and
(b) isthe share supplier for a share-lending arrangement;
and
(c) disposes of the share to the share user as an original
share under the share-lending arrangement.
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)

©)

Treatment of reacquisition of original share

If the person reacquires the original share under the share-

lending arrangement, for the purposes of applying the finan-

cial arrangements rules to the original financial

arrangement,—

(8 the person did not dispose of the original share to the
share user; and

(b)  the person continued to own the original share until the
time that the person reacquired the origina share.

Treatment of acquisition of replacement share

If the person acquires an identical share under the share-

lending arrangement, for the purposes of the financial arrange-

mentsrulesin relation to the original financial arrangement,—

(@ theidentical shareis the share that the person acquired
under the origina financial arrangement; and

(b) the person continued to own theidentical share until the
time that the person acquired the replacement share.

Defined in this Act: financial arrangement, financial arrangements rules, identical
share, original share, share, share-lending arrangement, share supplier, share user

Compare: 2004 No 35 s EW 52B

One kind of avoidance

EW 53 Adjustment required

)

910

When this section applies

This section applies when—

(@ theterms of afinancia arrangement give either party,
both parties, or an associated person the discretion to
decide on an amount payable under the arrangement;
and

(b) it is not generaly accepted commercial practice to
make financial arrangements containing such terms;
and

(c) achangeinthe amount brought about by the exercise of
the discretion does not reflect changes in commaodity,
economic, financial, or industrial indices, or in banking
or general commercial rates; and

(d) the effect of the financial arrangement is to defeat the
intention of the financial arrangements rules.
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)

©)

(4)

(®)

Parties to calculate adjustment

Each person who is a party to the financial arrangement must
caculate an adjustment for the income years specified in
subsection (3) by following the steps in subsections (4) to (6).

Income years

The adjustment must be calculated for the following income

years.

(& until the person ceases to be a party, the fifth income
year after the income year in which the parties entered
into the financial arrangement and every fifth income
year after that; and

(b) the income year in which the person ceases to be a

party.

First step

Thefirst step the person takes isto calculate income or expen-
diture under the financial arrangement for each income year
using the yield to maturity method in the manner prescribed
by the Commissioner in a determination under section
90AC(1)(a) of the Tax Administration Act 1994.

Consideration and amounts to be included at first step

The person must include the following amounts in the

calculation:

(@ for every income year for which the calculation is
made, as described in subsection (3), the consideration
and amounts described in section EW 15 for the period
starting on the date on which the person became a party
to the financial arrangement and ending on the last day
of the income year for which the calculation is made;
and

(b) for every fifth income year, as described in subsection
(3)a@),—

(i) an amount equal to the financia arrangement’s
market value on the last day of the income year,
as if the person had disposed of the arrangement
for that amount; or

(i) if thefinancial arrangement has no market value,
the amount that might reasonably be expected to
be paid on a disposal at arm’s length.
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(6)

Second step

The second step the person takes isto calculate the income tax
liahility for each income year using the income or expenditure
caculated under subsections (4) and (5) in substitution for the
income or expenditure previously calculated for the financial
arrangement for each income year.

Defined in this Act: amount, associated person, Commissioner, consideration,
financial arrangement, financial arrangements rules, income, income tax liability,
income year, pay, prescribed

Compare: 2004 No 35 s EW 53

Application of financial arrangements rules to cash

basis persons

EW 54 Meaning of cash basis person

D

)

Who is cash basis person

A cash basis person is—

(8 anatural person who meets the criteria in section EW 56:

(b) atrustee of adeceased’ s estate, whether or not anatural
person, in the circumstances described in section EW 60.

Natural persons excluded by Commissioner
A natural person may be excluded under section EW 59 from
being a cash basis person for aclass of financial arrangements.

Defined in this Act: cash basis person, Commissioner, financial arrangement,
trustee

Compare: 2004 No 35 sEW 54

EW 55 Effect of being cash basis person

D

)

912

Use of spreading method

A cash basis person is not required to apply any of the spread-
ing methods to any of their financial arrangements, but may
choose to do so under section EW 61.

Calculation of base price adjustment

The fact that a cash basis person does not use any of the
spreading methods for the financial arrangement does not
excuse them from the requirement to calculate a base price

10

15

20

25

30



Income Tax Part E cl EW 57

adjustment when any of section EW 29(1) to ((73)12) applies to
them.

Defined in this Act: cash basis person, financial arrangement, spreading method
Compare: 2004 No 35 sEW 55

EW 56 Natural person

D

e

©)

Criteria for natural person as cash basis person

A natural person isacash basis person for anincome year if—
(@ 1 of the following applies in the person’s case for the
income year:
(i)  section EW 57(1); or
(if)  section EW 57(2); and
(b) section EW 57(3) applies in the person’s case for the
income year; and
(c) the person is not atrustee.

Financial arrangements, income, and expenditure relevant
to application of criteria

The calculations required by section EW 57(1) to (3) are done for
the financial arrangements, or the income and expenditure,
described in section EW 58.

Increase in specified sums
The Governor-General may make an Order in Council
increasing a sum specified in any of section EW 57(1) to (3).

Defined in this Act: cash basis person, financial arrangement, income, income year,
trustee

Compare: 2004 No 35 s EW 56

EW 57 Thresholds

D

@

Income and expenditure threshold

For the purposes of section EW 56(1)(a)(i), this subsection applies
if the absolute value of the person’s income and expenditure
in the income year under all financial arrangements to which
the person is a party is $100,000 or less.

Absolute value threshold

For the purposes of section EW 56(1)(a)(ii), this subsection applies
if, on every day in the income year, the absolute value of all
financial arrangements to which the person is a party added
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©)

4)

®)

(6)

914

together is $1,000,000 or less. The value of each arrangement

is—

(@ for a fixed principal financial arrangement, its face
value:

(b) for a variable principal debt instrument, the amount
owing by or to the person under the financial
arrangement:

(c) for afinancia arrangement to which the old financial
arrangements rules apply, the value determined under
those rules.

Deferral threshold

For the purposes of section EW 56(1)(h), this subsection appliesif
the result of applying the formula in subsection (4) to each
financial arrangement to which the person isaparty at the end
of the income year and adding the outcomes together is
$40,000 or less.

Formula
The formula is—

(accrual income — cash basis income)
+ (cash basis expenditure
—accrua expenditure).

Definition of items in formula
The items in the formula are defined in subsections (6) to (9).

Accrual income

Accrual income is the amount that would have been income
derived by the person under the financial arrangement if the
person had been required to use a spreading method in the
period starting on the date on which they became aparty to the
arrangement and ending on the last day of the income year for
which the calculation is made. It is calculated using 1 of the
following methods, as chosen by the person:

(@ theyield to maturity method, whether or not the person
may use it, or has chosen to use it, for their financial
arrangement; or

(b) the straight-line method, whether or not the person may
useit, or has chosen to useit, for their financial arrange-
ment; or

10

15

20

25

30

35



Income Tax Part E cl EW 57

(1)

©)

9)

(c) an aternative method approved by the Commissioner.

Cash basis income

Cash basis income is the amount that would have been
income derived by the person under the financial arrangement
if the person had been a cash basis person in the period
starting on the date on which they became a party to the
arrangement and ending on the last day of the income year for
which the calculation is made.

Cash basis expenditure

Cash basis expenditure is the amount that would have been
expenditure incurred by the person under the financial
arrangement if the person had been a cash basis person in the
period starting on the date on which they became aparty to the
arrangement and ending on the last day of the income year for
which the calculation is made.

Accrual expenditure

Accrual expenditure is the amount that would have been
expenditure incurred under the financial arrangement if the
person had been required to use a spreading method in the
period starting on the date on which they became aparty to the
arrangement and ending on the last day of the income year for
which the calculation is made. It is calculated using 1 of the
following methods, as chosen by the person:

(8 theyield to maturity method, whether or not the person
may use it, or has chosen to use it, for their financial
arrangement; or

(b) the straight-line method, whether or not the person may
useit, or has chosen to useit, for their financial arrange-
ment; or

(c) an dternative method approved by the Commissioner.

Defined in this Act: absolute value, amount, cash basis person, Commissioner,
financial arrangement, fixed principal financial arrangement, income, income year,
old financial arrangements rules, spreading method, variable principal debt
instrument

Compare: 2004 No 35 s EW 57

915

10

15

20

25

30

35



Part E cl EW 58 Income Tax

EW 58 Financial arrangements, income, and expenditure

D
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relevant to criteria
Inclusions in and exclusions from thresholds

The calculations required by section EW 57(1) to (3) are done for
every financial arrangement to which the natural person is a
party or, as the relevant subsection requires, to income and
expenditure under such an arrangement, whether the financial
arrangements rules or the old financial arrangements rules
apply to the arrangement. Two qualifications are—

(@ thecalculationsinclude an arrangement, or income and
expenditure, to which subsection (2) or (3) applies only to
the extent of the person’s interest in it, as described in
each subsection; and

(b) the calculations exclude the value of an arrangement,
and income and expenditure, in which the person has
the interest described in subsection (4) or (5).

Natural person who is partner

This subsection applies when a partnership required to make a

joint return of income under section 42(1) of the Tax Admin-

istration Act 1994 is a party to a financia arrangement. A

natural person who is a partner in the partnership—

(@ isaparty to the arrangement to the extent of the part-
ner’s share in the arrangement; and

(b) derivesincome or incurs expenditure under the arrange-
ment to the extent of the partner’s share in the income
or expenditure of the partnership.

Natural person who is beneficiary of bare trust

This subsection applies when the trustee of a bare trust is a
party to a financial arrangement. A natural person who is a
beneficiary of the bare trust—

() istreated as a party to the arrangement to the extent of
the beneficiary’s share of the beneficia interest in the
arrangement; and

(b) istreated as deriving income or incurring expenditure
under the arrangement to the extent of the beneficiary’s
share of the beneficial interest in the arrangement.
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(4)

(®)

Natural person who is beneficiary of trust other than bare
trust

This subsection applies when anatural person isabeneficiary

of atrust, other than a bare trust, whose trustee is a party to a

financial arrangement. The following are excluded from the

calculations required by section EW 57(1) to (3):

(@ the value of the arrangement, if it produces trustee
income or beneficiary income under the trust rules; and

(b) income under the arrangement that is trustee income or
beneficiary income under the trust rules.

Natural person who is trustee

This subsection applies when a natural person is a party to a

financial arrangement as atrustee. The following are excluded

from the calculations required by section EW 57(1) to (3):

(@ the value of the arrangement, if it produces trustee
income or beneficiary income under the trust rules; and

(b) income under the arrangement that is trustee income or
beneficiary income under the trust rules; and

(c) thevalue of the arrangement, if expenditureisincurred
under it; and

(d) expenditure incurred under the arrangement.

Defined in this Act: beneficiary income, financia arrangement, financial arrange-
ments rules, income, old financial arrangements rules, return of income, trust rules,
trustee, trustee income

Compare: 2004 No 35 s EW 58

EW 59 Exclusion by Commissioner

The Commissioner may treat a natural person who would
otherwise be a cash basis person for a class of financial
arrangements as not being a cash basis person for the class if
that or any other person has structured and promoted the class
to defer an income tax liability.

Defined in this Act: cash basis person, Commissioner, financial arrangement,
income tax liability

Compare: 2004 No 35 s EW 59

EW 60 Trustee of deceased’s estate

)

When trustee of estate is cash basis person

A trustee of a deceased's estate is a cash basis person for
financial arrangements in the estate in the circumstances
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©)

(4)

described in subsection (2) for the period described in subsection
(3).

Circumstances

The circumstances are that, at the time of the deceased’'s

death,—

(8 the deceased is a cash basis person; and

(b) thefinancial arrangementsin the deceased’ s estate meet
the requirements of section EW 56(1)(a) and (b).

Period

The period is the income year in which the deceased dies and
in each of the 4 following income years. However, if at any
timein those 5 income years the financial arrangementsin the
deceased' s estate cease to meet the requirements of section
EW 56(1)(a) and (b), the trustee ceases to be a cash basis person
for financial arrangements in the estate and cannot again be a
cash basis person for them.

Modifications to be read in

For the purposes of this section, sections EW 54 to EW 56 are read
with the modifications necessary to make them refer to the
case of a deceased estate.

Defined in this Act: cash basis person, financial arrangement, income year, trustee
Compare: 2004 No 35 s EW 60

EW 61 Election to use spreading method

D

)

©)

918

Election of spreading method

A cash basis person may choose to use a spreading method,
unless subsection (2) applies.

Election not allowed

A cash basis person may not choose to use a spreading method
for a financia arrangement in the income year in which
section EW 29 requires them to calculate a base price adjust-
ment for the arrangement.

How election made

The person makes the election by calculating a cash basis
adjustment under section EW 62(1).
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(4)

(®)

(6)

Effect of election

The person must use a spreading method for—

(@ dl financial arrangements to which the person is aparty
at the time of making the election; and

(b) Al financial arrangements the person enters into after
the income year in which they make the election.

How election revoked

The person revokes the election by giving notice to the Com-
missioner with areturn of income and within the time that the
return must be filed under section 37 of the Tax Administra-
tion Act 1994.

Effect of revocation

The revocation applies to all financial arrangements the per-
son enters into after the income year in which the notice is
given.

Defined in this Act: cash basis person, Commissioner, financial arrangement,
income year, notice, return of income, spreading method

Compare: 2004 No 35 s EW 61

EW 62 When and how calculation of cash basis adjustment

D

)

©)

required
Choosing spreading method

A cash basis person who chooses to use a spreading method
must calculate a cash basis adjustment for the income year in
which they choose to use a spreading method as if they had
ceased to be a cash basis person.

Person becoming cash basis person

A person who becomes a cash basis person in an income year
must calculate a cash basis adjustment for afinancia arrange-
ment to which they—

(& areaparty at the end of the income year; and

(b) were aparty at the end of the previous income year.

Exclusions

However,—
(& aperson who becomes acash basis person in an income
year and who chooses to continue using a spreading
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(6)

(1)

(8)

9)
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method in the income year must not calculate a cash
basis adjustment; and

(b) aperson who becomes a cash basis person in an income
year must not calculate a cash basis adjustment for a
financial arrangement that is already being accounted
for on a cash basis.

Person ceasing to be cash basis person

A person who ceases to be a cash basis person in an income
year must calculate a cash basis adjustment for a financia
arrangement to which they—

(@ areaparty at the end of the income year; and

(b) were aparty at the end of the previous income year.

Exclusion

However, a person who ceases to be a cash basis person must
not calculate a cash basis adjustment for a financial arrange-
ment that is already subject to a spreading method.

Person not cash basis person if adjustment not made

A person who would be a cash basis person for a financia
arrangement if they calculated a cash basis adjustment for it,
and who does not calculate the adjustment, is not a cash basis
person for the arrangement.

Cash basis adjustment

A person calculates a cash basis adjustment using the formula
in section EW 63.

Adjustment is income or expenditure

The only income or expenditure under the financial arrange-
ment for theincome year to which theformulaisapplied isthe
cash basis adjustment.

Positive or negative cash basis adjustment

A cash basis adjustment is,—

(8 if positive, income, under section CC 3(1) (Financial
arrangements), derived by the person in theincome year
for which the calculation is made:
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(b)

if negative, expenditure incurred by the person in the
income year for which the calculation is made.

Defined in this Act: cash basis person, financial arrangement, income, income year,
spreading method

Compare: 2004 No 35 s EW 62

EW 63 Cash basis adjustment formula
Formula

A person calculates a cash basis adjustment using the
formula—

adjusted income — adjusted expenditure — previous income

D

@

©)

(4)

+ previous expenditure.

Definition of items in formula
The items in the formula are defined in subsections (3) to (6).

Adjusted income
Adjusted income is—

@

(b)

for a person who becomes a cash basis person, the
amount that would have been income derived by the
person under the financial arrangement if the person
had been a cash basis person in the period starting on
the date on which they became a party to the arrange-
ment and ending on the last day of the income year for
which the calculation is made; and

for a person who ceases to be a cash basis person, the
amount that would have been income derived by the
person under the financial arrangement if the person
had been required to use a spreading method in the
period starting on the date on which they became a
party to the arrangement and ending on the last day of
the income year for which the calculation is made.

Adjusted expenditure
Adjusted expenditure is—

(@

for a person who becomes a cash basis person, the
amount that would have been expenditure incurred by
the person under the financia arrangement if they had
been a cash basis person in the period starting on the
date on which they became a party to the arrangement
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(®)

(6)

and ending on the last day of the income year for which
the calculation is made; and

(b) for a person who ceases to be a cash basis person, the
amount that would have been expenditure incurred by
the person under the financial arrangement if the person
had been required to use a spreading method in the
period starting on the date on which they became a
party to the arrangement and ending on the last day of
the income year for which the calculation is made.

Previous income

Previous income is income derived by the person under the
financial arrangement in (previous)earlier income years.

Previous expenditure

Previous expenditure is expenditure incurred by the person
under the financial arrangement in (previous)earlier income
years.

Defined in this Act: amount, cash basis person, financial arrangement, income,
income year, spreading method

Compare: 2004 No 35 s EW 63

Subpart EX—Controlled foreign company and foreign

EX 1

EX 2
EX 3

EX 4
EX 5

EX 6
EX 7

EX 8
EX 9

922

investment fund rules
Contents

Controlled foreign company rules

When is a company a controlled foreign company?
Meaning of controlled foreign company

Calculation of person’s control interest
Four categories for calculating control interests
Control interest: total of direct, indirect, and associated
person interests
Limits to requirement to include associated person
interests
Direct control interests
Direct control interests include options and similar rights
Indirect control interests

Calculation of person’s income interest

Income interests; total of direct and indirect interests
Direct income interests
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EX 10 Indirect income interests

EX 11 Options and similar rights in certain cases
EX 12 Reduction of total income interests

EX 13 Income interests of partners

Ten percent threshold and variations in income
interest level
EX 14 Attribution: 10% threshold
EX 15 Associates and 10% threshold
EX 16 Income interests for certain purposes
EX 17 Income interest if variations within period
Calculation of attributed CFC income or loss
EX 18 Formulafor calculating attributed CFC income or loss
EX 19 Taxable distribution from non-complying trust
EX 20 Reduction in attributed CFC loss
Calculation of branch equivalent income or loss
EX 21 Branch equivaent income or loss: calculation rules
Grey list exemption
EX 22 Unqudlified grey list CFCs
EX 23 Tax concession grey list CFCs
Residence of companies
EX 24 Residencein grey list country
EX 25 Companies moving to or from New Zedland
Change of CFC'’s balance date
EX 26 Change of CFC's balance date

Ownership measurement concession
EX 27 Use of quarterly measurement

Anti-avoidance rule: stapled stock
EX 28 Anti-avoidance rule: stapled stock

Foreign investment fund rules

What is a foreign investment fund?
EX 29 Meaning of FIF

Attributing interests in FIFs

EX 30 Attributing interests in FIFs

EX 31 Direct income interests in FIFs

EX 32 CFC rules exemption

EX 33 Exemptions. direct income interests in FIF in grey list
country

EX 33B Exemptions limited by income years. shares in certain
grey list companies

EX 33C Exemption: shares in listed Australian companies
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EX 33D Exemptions: units in certain Australian unit trusts

EX 33E Australian superannuation fund exemption

EX 34 Foreign exchange control exemption

EX 35 Income interest of non-resident or transitional resident

EX 36 New resident’s accrued superannuation entitlement
exemption

EX 37 Non-resident’s pension or annuity exemption

Calculation of FIF income or loss

EX 38 Six caculation methods

EX 39 Exclusion of amounts of death benefit

EX 40 Limitson choice of calculation methods

EX 40B Use of particular calculation methods required

EX 41 Default calculation method

EX 42 Accounting profits method

EX 43 Branch equivaent method

EX 44 Comparative value method

EX 44B Fair dividend rate method

EX 44C Fair dividend rate method: usual method

EX 44D Fair dividend rate method for entities that value inves-
tors units

EX 44E Fair dividend rate method and cost method: when
periods affected by share reorganisations

EX 45 Deemed rate of return method

Additional FIF income or loss if CFC owns FIF
EX 45B Cost method
EX 46 Additional FIF income or loss if CFC owns FIF
Relationship with other provisionsin Act

EX 47 Codes. comparative value method, deemed rate of return
method, fair dividend rate method, and cost method

EX 48 Top-up FIF income: deemed rate of return method

EX 49 Top-up FIF income: 1 April 1993 uplift interests

Changing calculation method
EX 50 Limits on changes of method
EX 51 Consequences of changes in method
Cases of entry into and exit from FIF rules
EX 52 Migration of persons holding FIF interests
EX 53 Changesin application of FIF exemptions
EX 54 Entities emigrating from New Zealand
EX 54B FIF rulesfirst applying to interest on or after 1 April
2007

Measurement of cost

EX 55 Measurement of cost
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Change of FIF's balance date
EX 56 Change of FIF s balance date

Market value rules
EX 57 Market vaue of life policy and superannuation
entitlements
EX 58 Non-market transactions in FIF interests
Commissioner’s default assessment power
EX 59 Commissioner’s default assessment power

Controlled foreign company rules

When is a company a controlled foreign company?
EX 1 Meaning of (CFC)controlled foreign company
Tests of control

(1) A foreign company isacontrolled foreign company (CFC) if
any of the following tests is met:

(@ thereisagroup of 5 or fewer New Zealand residents
whose total control interests in the company are more
than 50% in any one of the control interest categories:

(b) asingleNew Zealand resident holdsacontrol interest of
40% or more unless at the same time—

(i)  another person also holds a 40% or more control
interest in the same control interest category; and

(i)  the other person is not a New Zealand resident;
and

(iii) the other person is not associated with the New
Zealand resident:

(c) thereisagroup of 5 or fewer New Zealand residents
who can control the exercise of the shareholder deci-
sion-making rights for the company and, as a result,
control the company’s affairs.
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)

Satus applies for whole accounting period

If any of the tests is met at any time in a foreign company’s
accounting period, the company is treated as a CFC for the
whole of the accounting period.

Defined in this Act: accounting period, associated person, CFC, company, control,
control interest, control interest category, foreign company, New Zealand resident,
shareholder decision-making right

Compare: 2004 No 35 sEX 1

Calculation of person’s control interest

EX 2 Four categories for calculating control interests

D
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©)

(4)
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Separate categories

Under section EX 5(1), a direct control interest in a foreign
company can arise in each of 4 separate categories of rights.

List of categories

The 4 categories are—

(@ shareholding in the foreign company:

(b) shareholder decision-making rights for the foreign
company:

(c) rightsto receive income from the foreign company:

(d) rights to receive distributions of the company’s net
assets.

Detailed calculation rules

In each category, more detailed calculation rules appear in
section EX 5.

Four categories of control interests

Accordingly, the rules in section EX 3 for calculating control
interests by totalling various direct and indirect control
interests and associated parties’ interests are applied on a
category by category basis, by reference to those categories of
direct control interest.

Defined in this Act: associated person, control interest, direct control interest,
foreign company, income, shareholder decision-making right

Compare: 2004 No 35 sEX 2
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EX 3 Control interest: total of direct, indirect, and associated

D
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person interests
Calculation of control interest

A New Zealand resident’s control interest in a foreign com-

pany at any time is the total of the following for the relevant

control interest category:

(@ anydirect control interest that the New Zealand resident
holds in the company:

(b) any direct control interests in the company held by
persons associated with the New Zealand resident:

(c) any indirect control interests that the New Zealand resi-
dent holds in the company:

(d) any indirect control interests in the company held by
persons associated with the New Zealand resident.

Avoidance arrangements: first kind

Section GB 7 (Arrangements involving CFC control interests)
may apply to treat a control interest as being held by a group
of New Zealand residents in equal proportions.

Avoidance arrangements. other kinds

Any of the following sections may apply to the calculation of

a person’s control interest:

(@) section GB 9 (Temporary disposals of direct control or
income interests):

(b) section GB 10 (Temporary acquisitions of direct control
or income interests):

(c) section GB 11 (Temporary increases in totals for control
interest categor(y)ies (totals)):

(d)  section GB 12 (Temporary reductionsin totals for control
interest categor(y)ies (totals)):

(e) section GB 13 (When combination of changes reduces
income):

(f)  section GB 14 (\When combination of changes increases
l0ss).

Defined in this Act: associated person, control interest, direct control interest,
foreign company, New Zealand resident

Compare: 2004 No 35 sGC 9
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EX 4 Limitsto requirement to include associated person

D

@

interests

Non-resident relatives

For the purposes of section EX 3, a New Zealand resident is
associated with a non-resident relative only if the New

Zealand resident holds a direct control interest or indirect
control interest in the foreign company.

No double counting

Despite section EX 3(1)(b) and (d), for the purposes of determining
whether aforeign company is a CFC, adirect control interest
or indirect control interest may be counted only once.

Defined in this Act: associated person, CFC, control interest, direct control interest,
foreign company, New Zealand resident, non-resident, relative

Compare: 2004 No 35 sEX 4

EX 5 Direct control interests

)
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Categories of direct control interests

A person has adirect control interest in aforeign company

at any time if they hold—

(8 any of the shares in the foreign company:

(b) any of the shareholder decision-making rights for the
company:

(c) arighttoreceive, or to control the application of, any of
the income of the company for the accounting period in
which the time falls:

(d) arighttoreceive, or to control the application of, any of
the value of the net assets of the company, if they are
distributed.

Percentage of total is counted

The direct control interest in each control interest category is
the percentage of the total that the person holds.

Measurement of available subscribed capital

When the direct control interest in the category in subsection
(1)(a) is calculated, the percentage is the total of the available
subscribed capital per share calculated under the dlice rule of
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(4)

©)

the shares held as a percentage of the total available sub-
scribed capital per share calculated under the slice rule of all
shares in the company.

Varying decision-making rights

When the direct control interest in the category in subsection
(1)(b) is calculated, if the percentage varies between the rights
described in the different paragraphs of the definition of
shareholder decision-making rights in section YA 1 (Defini-
tions), the highest percentage is taken.

Income distribution rights: assumptions

When the direct control interest in the category in subsection

(1)(c) is calculated, it is assumed that—

(@ theincomeisdistributed on the last day of the account-
ing period; and

(b) the person’s entitlement is unchanged during the
period; and

(c) apayment of interest on adebenture subject to section FA
2 (Recharacterisation of certain debentures) or FZ 1
(Treatment of interest payable under debentures issued
before certain date) is a distribution of income.

Defined in this Act: accounting period, available subscribed capital, control interest
category, direct control interest, foreign company, income, interest, pay, share,
shareholder decision-making right, slice rule

Compare: 2004 No 35 sEX 5

EX 6 Direct control interests include options and similar

D

e

rights
Entitlement to acquire or extinguish

For the purposes of section EX 5, a person is treated as holding
something if they are entitled to acquire it or extinguish it.

Entitlement arises in various ways

A person is entitled to acquire or extinguish something if the
entitlement is absolute or contingent and whether the
entitlement—

(8 arises under a company’s constitution; or

(b) arises under the terms of an option; or

(c) arises under the terms of a convertible note; or

929

10

15

20

25

30

35



Part E cl EX 6 Income Tax

©)
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(d) arisesunder the terms of any arrangement substantially
similar to any of those described in paragraphs (a) to (c); or
(e) arisesin some other way.

Sandard security arrangements

Despite subsections (1) and (2), a person is not treated as being
entitled to acquire something if—

(@ theentitlement arises under a security arrangement; and
(b) the person acquired the security arrangement in atrans-
action entered into on an arm’s length basis; and
(c) the security arrangement’s terms conform to generally

accepted commercial practice.

No double counting

Despite subsections (1) and (2), for the purpose of determining
whether a foreign company is a CFC, each of the percentage
holdings described in section EX 5 may be counted only once.

Defined in this Act: arrangement, CFC, company, convertible note, direct control
interest, foreign company, security arrangement

Compare: 2004 No 35 sEX 6

EX 7 Indirect control interests
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How indirect control interests arise

A person has an indirect control interest in a foreign com-
pany to the extent to which the rulesin this section attribute to
them some or al of the direct control interests held by a
CFC in the foreign company.

Attribution of CFC's direct interests

A CFC' sdirect control interest in another foreign company is
attributed under subsections (3) to (11).

Associates

For the purposes of this section, the CFC is treated as also
holding any direct control interests in the foreign company
held by persons associated with the CFC.

Attribution to smallest controlling group

Subsections (6) to (11) apply to attribute the CFC’ s direct control
interests to the smallest controlling group, to ensure that the
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(6)

(1)
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9)

(10)

(11)

attribution exercise does not dilute recognition of a factual
chain of control.

Attribution on basis of respective income interests

If the CFC’ sdirect control interests are attributed to more than
1 person, the direct control interests are divided in proportion
to each group member’s respective income interest in the
CFC.

One controlling group

If there is only 1 group of New Zealand residents whose
control interests have caused the CFC to be a CFC under
section EX 1, the CFC's direct control interests are treated as
being held by that group.

More than 1 group

If there is more than 1 group whose control interests have
caused the CFC to be a CFC under section EX 1, the CFC's
direct control interests are attributed to the smallest group.

Equal smallest groups

If there are 2 or more groups that are equally the smallest, and
1 group has the greatest total control interests in the CFC, the
attribution is to that group.

Equal smallest groups with equal greatest control interests

If there are 2 or more smallest groups with equal greatest total
control interests in the CFC, the attribution is made in full to
each group.

No double counting

Despite subsection (9), for the purpose of determining whether a
foreign company is a CFC, a direct control interest may be
counted only once.

Sequential application

If aforeign company becomes a CFC under this section, this
section is then applied to attribute its direct control interests.

Defined in this Act: associated person, CFC, control, control interest, direct control
interest, foreign company, income interest, New Zealand resident

Compare: 2004 No 35 sEX 7

931

10

15

20

25

30



Part E cl EX 8 Income Tax

Calculation of person’s income interest

EX 8 Income interests: total of direct and indirect interests

D

)

Calculation of income interest
A person’sincomeinterest in a CFC at any time isthe total of

the following:

(@ any direct income interest that the person holds in the
CFC:

(b) any indirect income interest that the person holdsin the
CFC.

Avoidance arrangements

Any of the following sections may apply to the calculation of

a person’s income interest:

(@) section GB 9 (Temporary disposals of direct control or
income interests):

(b)  section GB 10 (Temporary acquisitions of direct control
or income interests):

(c) section GB 11 (Temporary increases in totals for control
interest categor(y)ies):

(d) section GB 12 (Temporary reductionsin totals for control
interest categor(ylies):

(e) section GB 13 (\When combination of changes reduces
income):

(f)  section GB 14 (When combination of changes increases
loss).

Defined in this Act: CFC, control interest category, direct control interest, direct
income interest, income, income interest, indirect income interest

Compare: 2004 No 35sEX 8

EX 9 Direct income interests

D

932

Categories of direct income interest

A person hasadirect incomeinterest inaCFC at any timeif

they hold—

(@ any of the shares in the foreign company:

(b) any of the shareholder decision-making rights for the
company:

(c) arighttoreceive, or to control the application of, any of
the income of the company for the accounting period in
which the time falls:
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(d) arighttoreceive, or to control the application of, any of
the value of the net assets of the company, if they are
distributed.

Percentage of total is counted

The person’s direct income interest is the percentage of the
total that the person holds.

Varying percentages
However, if the percentage varies between the different cate-
gories, the person’s direct income interest is the highest.

Measurement of available subscribed capital

When the direct income interest in the category in subsection
(1)(a) is calculated, the percentage is the total of the available
subscribed capital per share calculated under the dlice rule of
the shares held as a percentage of the total available sub-
scribed capital per share calculated under the slice rule of all
shares in the company.

Varying decision-making rights

When the direct income interest in the category in subsection
(1)(b) is calculated, if the percentage varies between the rights
described in the different paragraphs of the definition of
shareholder decision-making rights in section YA 1 (Defini-
tions), the highest percentage is taken.

Income distribution rights. assumptions

When the direct income interest in the category in subsection

(1)(c) is calculated, it is assumed that—

(& theincomeisdistributed on the last day of the account-
ing period; and

(b) the person’s entitlement is unchanged during the
period; and

(c) apayment of interest on adebenture subject to section FA
2 (Recharacterisation of certain debentures) or FZ 1
(Treatment of interest payable under debentures issued
before certain date) is a distribution of income.

Defined in this Act: accounting period, available subscribed capital, CFC, deben-
tures, direct income interest, foreign company, income, interest, pay, share, share-
holder decision-making right, slice rule

Compare: 2004 No 35 sEX 9
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EX 10 Indirect income interests

D

)

©)

Looking through CFCs

If aperson has a direct income interest in a CFC, and the first
CFC has a direct income interest in another CFC, the person
has an indirect income interest in the other CFC.

Calculation of indirect income interest

The indirect income interest is calculated by multiplying the
person’s direct income interest in the first CFC by the first
CFC’ s direct income interest in the other CFC.

Chains of CFCs

If there are 2 or more CFCs in a chain of direct income
interests between the person and a CFC, the person has an
indirect incomeinterest in the CFC at the end of the chain that
is calculated by multiplying al the direct income interests in
the chain.

Defined in this Act: CFC, direct income interest, indirect income interest
Compare: 2004 No 35 sEX 10

EX 11 Options and similar rightsin certain cases

)

@

©)

934

Increase in income interest

The rules in this section apply to increase a person’s income
interest in a CFC (the first CFC) in some cases.

Entitlement to acquire

This section applies when the person, or some other person,
such as another CFC taken into account when calculating an
indirect income interest of the person in the first CFC, has at
any time an entitlement (the option) to acquire 1 of the things
listed in section EX 9(1) in relation to the first CFC but does not
hold it.

Actual holder outside CFC rules attribution

For this section to apply, the actual holder of the thing subject

to the option must not be—

(@ another CFC:

(b) aNew Zealand resident, unlessthey are aNew Zealand
resident whose income interest in the first CFC for the
accounting period in question is less than 10%.
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(4)

(®)

Terms of option indicating economic ownership

For this section to apply, the option must have 1 of the follow-

ing features:

(& in the absence of this section, the effect of the option
would be to defeat the intent and application of subpart
ca (Attributed income from foreign equity) or DN
(Attributed losses from foreign equity) or this subpart,
taking into account the economic benefit that the person
gets as a result of the CFC deriving income:

(b) the consideration payable for the exercise of the option
islessthan the market value of the thing acquired at the
time of the acquisition:

(c) the holder of the option (or an associated person) has
directly or indirectly funded or assisted the actual
holder to acquire or hold the thing subject to the option.

Calculation as if option exercised

If each requirement for this section to apply is met, the per-
son’sincome interest is calculated as if the option holder had
exercised the option.

Defined in this Act: accounting period, associated person, CFC, income, income
interest, indirect income interest, New Zealand resident, pay

Compare: 2004 No 35 sEX 11

EX 12 Reduction of total income interests

D

@

Application of this section

This section applies when the total income interests for a
CFC for an accounting period would be more than 100%,
because section EX 9(3) requires the highest percentage to be
taken if varying percentage shareholder rights are held.

Proportional reduction

Each person’sincome interest for the period is reduced to the
amount calculated using the formula—

100

income interest before reduction x total income interests

before reduction.
Defined in this Act: accounting period, anount, CFC, income interest, shareholder
Compare: 2004 No 35 s EX 12
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EX 13 Income interests of partners

D

)

When this section applies

This section applies when a partnership holds rights that
would be an income interest in a CFC if the partnership were
an individual.

Partners proportions

When income interestsin the CFC are calcul ated, each partner
is treated as holding a share of anything held by the partner-
ship, in proportion to the partner’s interest in the partnership.

Defined in this Act: CFC, income interest
Compare: 2004 No 35 s EX 13

Ten percent threshold and variations in income interest level
EX 14 Attribution: 10% threshold

A person has attributed CFC income or attributed CFC loss
from a CFC only if the person’sincomeinterest in the CFC is
10% or more for the relevant accounting period.

Defined in this Act: accounting period, attributed CFC income, attributed CFC | oss,
CFC, income interest

Compare: 2004 No 35 sEX 14

EX 15 Associates and 10% threshold

D

@

936

Associates included

Solely for the purpose of applying the 10% threshold in section
EX 14, and the equivalent test in sections EX 32(h) and EX 46(1)(a),
a person’s income interest in a CFC is increased by each
income interest in the CFC for the accounting period of a
person associated with the person.

Exception

Despite subsection (1), the income interest of an associate is not
counted if the associate is a CFC.

Defined in this Act: accounting period, associated person, CFC, income interest
Compare: 2004 No 35 sEX 15
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EX 16 Income interests for certain purposes

D

)

©)

When this section applies

This section appliesfor the purposes of determining the attrib-
uted CFC income or loss of aperson for aperiod if the person
holds an income interest in the CFC on a day in the period.

Zero income interest

For the purposes of calculating the attributed CFC income or
loss of aperson for aperiod, the person has an income interest
in a CFC of zero on a day in the period if, on the day, the
person is—

(@ anon-resident:

(b) atransitional resident.

Attribution not prevented

This section does not override—

(8 section €D 21 (Attributed repatriations from controlled
foreign companies), which treats a dividend resulting
from attributed repatriation as being derived while the
person deriving it is a New Zealand resident; or

(b)  section €Q 2(3) (When attributed CFC income arises),
which treats any attributed CFC income as being
derived while the person deriving it is a New Zealand
resident; or

(c) section €Q 5(4) (When FIF income arises), which treats
any foreign investment fund (FIF) income as being
derived while the person deriving it is a New Zeaand
resident.

Defined in this Act: accounting period, attributed CFC income, attributed repatria-
tion, CFC, dividend, FIF income, income interest, New Zealand resident, non-
resident, transitional resident

Compare: 2004 No 35 sEX 16

EX 17 Income interest if variations within period

D

When this section applies

This section applies when a person’s income interest in a
CFC, calculated under sections EX 8 to EX 16, varies between
days in a period.
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)

©)

(4)

Weighted average

The person’s income interest for the period is the total of the
amounts for the period, each of which is calculated using the
formula in subsection (3) for a day in the period.

Formula
The formula is—

income interest for day
daysin period.

Definition of items in formula

In the formula,—
(@ incomeinterest for day is—
(i)  theincome interest during the day, if the income
interest does not vary during the day:
(i) the income interest at the start of the day, if the
income interest varies during the day:
(b) daysin period isthe number of days in the period.
Defined in this Act: CFC, income interest
Compare: 2004 No 35 s EX 17

Calculation of attributed CFC income or loss

EX 18 Formula for calculating attributed CFC income or loss

If a person has attributed CFC income under section CQ 2
(When attributed CFC income arises) or an attributed
CFC loss under section DN 2 (When attributed CFC |oss arises),
the amount of aperson’s attributed CFC income or lossfrom a
CFC for an accounting period is calculated using the
formula—
person’s income interest for accounting period
x branch equivalent income or loss of CFC
for accounting period.

Defined in this Act: accounting period, amount, attributed CFC income, attributed
CFC loss, branch equivalent income, CFC, income interest, loss

Compare: 2004 No 35 s EX 18

EX 19 Taxable distribution from non-complying trust

D

938

Application of this section
This section applies when—
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)

©)

(4)

(®)

(@ a CFC derives a taxable distribution from a non-com-
plying trust in an accounting period; and

(b) a person has attributed CFC income or loss from the
CFC for the period, or would have if the taxable distri-
bution were included in the CFC’s branch equivalent
income.

Additional attributed CFC income
The taxable distribution is excluded under section EX 21(32)

when calculating the CFC’ s branch equivalent income or 10ss,
and instead the person has additional attributed CFC income.

Calculation of additional attributed CFC income
The amount of the additional attributed CFC income is cal cu-
lated using the formula—

person’s income interest in CFC for accounting period
x taxable distribution.

Non-complying trust tax rate

The personisliablefor incometax on the additional attributed
CFC income at the rate in schedule 1 (Basic tax rates: income
tax, ESCT, RWT, and attributed fringe benefits) that applies
to amounts under section HC 19 (Taxable distributions from
non-complying trusts).

Disclosure restrictions on grey list CFCs

No additional attributed CFC income arises under this section
to the extent to which section EZ 32 (Disclosure restrictions on
grey list CFCs before 2011-12) applies.

Defined in this Act: accounting period, amount, attributed CFC income, branch
equivaent income, CFC, income interest, income tax, loss, non-complying trust,
taxable distribution

Compare: 2004 No 35 s EX 19

EX 20 Reduction in attributed CFC loss

D

Application of this section: no economic loss

This section applies when—

(@) aperson has an amount of attributed CFC loss; and

(b) theperson suffersno, or substantially no, corresponding
economic loss, whether because of a call option, a put
option, or any other reason.
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Application of this section: attributed CFC loss excessive
(2) This section also applies if—
(@ aperson has an amount of attributed CFC loss; and
(b) the amount is more than any corresponding economic
loss of the person, whether because of the application of
the rules for calculating the person’s income interest or
for any other reason.

Reduction to economic loss
(3 The attributed CFC loss is reduced to be equal to the econo-
mic loss, if any.
Defined in this Act: amount, attributed CFC loss, income interest
Compare; 2004 No 35 s EX 20

Calculation of branch equivalent income or loss
EX 21 Branch equivalent income or loss: calculation rules
Rules set out in this section
(1) For the purpose of calculating the attributed CFC income or
loss of a person (the taxpayer), the branch equivalent income

or loss of the CFC for an accounting period is cal culated under
the rules in this section.

CFC treated as New Zealand resident

(2) Therulesin this Act are applied as if the CFC were always a

New Zealand resident, and—

(@ the CFC’ s branch equivaent income for the accounting
period is equal to the CFC’s net income for the period,;
and

(b) the CFC’'s branch equivalent loss for the accounting
period is equal to the CFC’s net loss for the period.

Modifications to rules

(3 However, therulesin the Act are modified for the purposes of
the calculation by the following subsections.

Conversion to New Zealand dollars

(49) The taxpayer must choose—
(@ for al the calculations to be done in New Zeaand
dollars; or

940

10

15

20

25

30



Income Tax Part E cl EX 21

©)

(6)

()

(8)

(b) for al the calculations to be done in the currency of the
CFC’sfinancial accounts; and if the CFC has no finan-
cial accounts, the currency used is that of the CFC's
country of residence, the result being then converted
into New Zealand dollars at the average of the close of
trading spot exchange rates for the (fifteenth) 15th day of
each complete month that falls in the period.

Consent for change of currency

Having chosen a currency, the taxpayer must use the same
currency for calculating branch equivalent income or loss for
the CFC for each later consecutive accounting period, unless
the Commissioner allows the taxpayer to choose again.

Change for commercial purpose

The Commissioner may consent to a change under subsection

(5) only if satisfied that—

(8 the taxpayer’s main purpose in changing is a commer-
cial one, and for this purpose, the reducing of tax is not
a commercia purpose; and

(b) the change does not have an effect of defeating the
intent and application of subpart €Q (Attributed income
from foreign equity) or DN (Attributed losses from for-
eign equity) or this subpart.

New Zealand currency for financial arrangements

Despite subsections (4) to (6), New Zealand currency calcula-
tions must be used to calculate that part of the branch
equivalent income or loss attributable to financial arrange-
ments if—

(@) the total value of financial arrangements to which the
CFC is a party is more than $1,000,000 at any time
during the relevant accounting period, applying section
EW 17(2)(b) (Straight-line method) to measure the
values; or

(b) the CFC'stotal net foreign exchange loss attributable to
financial arrangements, calculated under subsections (4)
to (6) for the accounting period, is more than $100,000.

Limit to subsection (7)
Subsection (7) does not apply to a financial arrangement if—
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9)

(10)

(11)

942

(@ itisavariable principal debt instrument; and

(b) al the rights and obligations of all the parties to the
financial arrangement are expressed in the currency
chosen under subsection (4)(b); and

() no other party to the financial arrangement is associated
with the CFC; and

(d)  noperson entersinto the financial arrangement under an
arrangement that has a purpose of defeating the applica-
tion of subsection (7).

Opening cost base: tangible assets: first period

If the taxpayer had no attributed CFC income or loss from the

CFC for the previous accounting period, the taxpayer must

choose whether to measure the cost base at the start of an

accounting period of premises, plant, machinery, equipment,
and trading stock of the CFC at—

(@ historical cost minus any accumulated amounts of
depreciation loss, or another value used by the CFC as
the starting value for the period for income tax calcula-
tions in the country in which the CFC is resident, but
only if the value is below market value; or

(b) the starting value that would be used under this Act if
the CFC had always been a New Zealand resident.

Opening cost base: tangible assets: later periods

If the taxpayer had attributed CFC income or loss from the
CFC for the previous period, the cost base at the start of an
accounting period of premises, plant, machinery, equipment,
and trading stock of the CFC isthe closing value at the end of
the previous period used to calculate the income or loss.

Opening cost base: financial arrangements: first period

If the taxpayer had no attributed CFC income or loss from the
CFC for the previous accounting period, the taxpayer must
choose to calculate the consideration under the financial
arrangements rules for a financial arrangement at the start of
an accounting period, at—

(@ the market value of the financial arrangement; or

(b) the absolute value calculated using the formula—

consideration paid to the CFC + expenditure
— consideration paid by the CFC — income.
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Definition of items in formula
(12) In the formula,—

@

(b)

(©

(d)

consideration paid to the CFC is the consideration
paid to the CFC for all periods before the accounting
period:

expenditure is expenditure that would have been
incurred under the financial arrangements rules for all
periods before the accounting period if the CFC had
been resident in New Zealand:

consideration paid by the CFC is the consideration
paid by the CFC for all periods before the accounting
period:

income is income that would have been derived under
the financial arrangements rules for all periods before
the accounting period if the CFC had been resident in
New Zealand.

Provisions that do not apply
(13) The following provisions do not apply:

(@
(b)

(©

(d)

(€)
()

(9)

(h)

the consolidation rules:

section CB 26 (Income equalisation schemes) and sub-
parts DQ (Income equalisation schemes and environ-
mental restoration accounts schemes) and EH (Income
equalisation schemes):

sections CD 45 to CD 52 (which relate to the CFC attrib-
uted repatriation calculation rules) or subpart €Q (Attrib-
uted income from foreign equity) or DN (Attributed
losses from foreign equity) or this subpart to the extent
to which any of the sections or subparts would result in
attributed CFC income, attributed CFC loss, or attrib-
uted repatriation for the CFC:

section CW 8 (Money lent to government of New
Zealand):

section CW 39(1) (Local and regiona promotion bodies):
sections DO 1 (Enhancements to land, except trees) and
D0 2 (Erosion and shelter plantings):

sections EW 9 (Persons to whom financial arrangements
rules apply) and EW 11(b) (What financial arrangements
rules do not apply to):

subpart FE (Interest apportionment on thin
capitalisation):
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(14)

(15)

(16)

944

(i) section GB 5 (Arrangements involving trust
beneficiaries):

(j)  subpart IC and sections IA2toIA9,IP3toIP7,1Z 4, and IZ 5
(which relate to the use of tax losses).

Business treated as if carried on in New Zealand

Thefollowing provisions apply asif the CFC’ s business activ-

ities were carried on in New Zealand:

(@) sections CT 1to CT 3, CT 5to CT 7, CX 42, CX 43,CZ 8,DT 1 to
DT 15, DT 17 to DT 19, and IS 5 (which relate to petroleum
mining):

(b) sections DO 4 to DO 7, DO 12, DP 1 to DP 3, DP 8, and DP 11
(which relate to farming, aquacultural, and forestry
expenditure):

(c) section EZ 17 (Amount of depreciation loss for plant or
machinery additional to section EZ 16 amount):

(d) the definitions in subpart YA (General definitions) that
specifically apply for the purposes of those sections.

Transfer pricing rules

Sections GC 6 to GC 14 (which relate to transfer pricing arrange-
ments between associated persons) apply only to atransaction
that has a purpose or effect of defeating any of the jurisdic-
tiona ring-fencing rules for CFC losses and tax credits in—
(a8 section DN 4 (Ring-fencing cap on deduction):

(b) section 10 2 (Ring-fencing cap on attributed CFC net

losses):

(c) section 10 4 (Group companies using attributed CFC net
losses):

(d) sectionsLK 1 te LK 7 (which relate to foreign tax credits
and CFCs).

Also, when sections GC 6 to GC 14 are applied, the associated
persons include persons associated under the parts of subpart
YB (Associated persons and nominees) that apply for the
purposes of the whole Act, excluding the 1973, 1988, and
1990 version provisions.

Dividends generally

Sections CW 9 to CW 11 (which relate to exempt income from
equity) and €z 13 (Treatment of unitsand interestsin unit trusts
and group investment fundsonissueasat 1 April 1996) do not
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17

(18)

(19)

(20)

(21)

apply and dividends are income that is not exempt income,
unless subsection (17) applies.

Dividends. exempt income

Despite subsection (16), dividends are exempt income of the

CFC if—

(8 the dividends are derived by the CFC from another
CFC and the taxpayer has a 10% or greater income
interest under sections EX 14 to EX 17 in the other CFC for
an accounting period falling in the same relevant
income year or the previous income year; or

(b) the dividends are from shares that are an attributing
interest in a FIF of the CFC.

Benefits from money advanced

When section €C 7 (Consideration other than in money) is
applied, the borrower istreated asif it carrieson abusinessin
New Zealand.

No tainting by association

Sections CB 9 to CB 13 (which relate to the disposal of land) and
Cv 1 (Group companies) do not apply to treat an amount
derived by the CFC asincome merely because of the activities
of a person associated with the CFC if the associate is a non-
resident.

Crown acquisition of land

The reference in section El 7(1) (Disposal of land to Crown) to
the Crown includes any relevant government outside New
Zealand.

Amount of depreciation loss recovered

When sections EE 50 to EE 54 (which relate to disposals and
similar events) are applied, the CFC istreated as having had a
deduction for an amount of depreciation loss, and to have an
adjusted tax value accordingly, if an amount of depreciation
loss has been deducted when calculating the CFC’s branch
equivalent income or loss for any period and the attributed
CFC income or loss of any person.
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(22)

(23)

(24)

(25)

946

GST and value-added taxes

When sections CX 1 (GST), DB 2 (GST), EE 47 (Consideration for
purposes of section EE 46), EE 55 (Cost: GST), (EZ 9 (FIF
interests held on 1 April 1993),) and Ez 18 (Additional amount
of depreciation loss. between 16 December 1991 and 1 April
1994) are applied, references to output tax, input tax, or goods
and services tax (GST) payable include a reference to the
equivaent item arising under the value-added tax or other tax
rules of acountry or territory outside New Zealand if the rules
have a similar intent and application to the New Zealand GST
rules.

Government grants to businesses

When section DF 1 (Government grants to businesses) is
applied, areference to the New Zealand government includes
agovernment outside New Zealand but, to the extent to which
section DF 1 still does not apply to a grant or subsidy to the
CFC from agovernment, the grant or subsidy isincome of the
CFC.

Subvention payments

If an amount is paid as consideration for the transfer of tax

losses,—

(& itisincomeif derived by the CFC; and

(b) itisadeduction if payable by the CFC but only if paid
to a person resident in the same country as the CFC and
if deductible under the taxation law of that country.

Life insurers

Subsection (26) applies if—

(& the CFC itself carries on the business of providing life
insurance; or

(b) sharesin the CFC are held, directly or indirectly, by a
foreign company (the parent company, in subsection
(26)) that carries on the business of providing life insur-
ance and those shares have to be taken into account
under sections EX 8 to EX 13 to calculate the taxpayer’'s
income interest in the CFC.
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(26)

(27)

(28)

(29)

(30)

Policyholders

If the test in subsection (25) is met, the life insurance rules do
not apply and the branch equivalent income or loss of the
CFC isthe amount actuarially determined to be the part of the
CFC’'s net income or loss to which shareholders, and not
policyholders in either the CFC or the parent company, are
entitled.

When subsection (26) does not apply

Despite subsection (25), subsection (26) does not apply if the

Commissioner—

(@ considersthat the amount calculated is not areasonable
reflection of the part attributable to shareholders; or

(b) hasrequested and not received sufficient information to
enable the actuarial calculation to be reviewed.

Mineral mining activities

Sections BC 7, CU 1 to CU 29, CX 44 to CX 46, CZ 2, CZ 4, DU 1 to DU 12,
DZ 12, IS 1 to IS 4 (which relate to mineral mining) apply, with
any necessary modifications, if the CFC carries on activities
outside New Zealand that are substantially the same as the
mineral mining activities to which those sections apply.

Petroleum mining activities

Sections CT 1 to CT 3, CT 5, CX 42, CX 43,CZ 8, DT 1to DT 15, DT 17 to
DT 19, and IS 5 (which relate to petroleum mining) apply, with
any necessary modifications, if the CFC carries on petroleum
mining activities outside New Zealand that are substantially
the same as the petroleum mining activities to which those
sections apply.

Finance leases and specified leases

A lease entered into by the CFC before the start of the first
accounting period in which the CFC is a CFC is neither a
finance lease (subject to the financial arrangements rules and
sections FA 6 to FA 11, which relate to finance leases), nor a
specified lease, subject to sections FZ 2 to FZ 4 (which relate to
leases).
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(31

(32)

(33)

(34)

(35

948

When subsection (30) does not apply

Subsection (30) does not apply if another party to the lease is
either a CFC or a New Zealand resident.

Taxable distributions from non-complying trust

If the CFC gets a taxable distribution from a non-complying

trust—

(8 section HC 22 (Use of tax losses to reduce taxable distri-
butions from non-complying trusts) does not apply; and

(b) the taxable distribution is not taken into account in
calculating the CFC’ s branch equivalent income or | 0ss,
and

(c) section EX 19 applies.

CFCs with interest in FIFs

If the CFC hasrightsin a FIF,—

(@ the rights are not prevented from being an attributing
interest of the CFC in a FIF merely because the notional
New Zeaand residence of the CFC under subsection (2)
causes section EX 32 to apply; and

(b) the CFC's FIF income or loss is not taken into account
in calculating the branch equivalent income; and

(c) section EX 46 applies.

Transitional treatment of cross-border reinsurance

Section CZ 12 (Genera insurance with risk period straddling
1 July 1993) appliesasif thereference to New Zealand were a
reference to the CFC’ s country of residence.

Disclosure restrictions on grey list CFCs

A CFC has no amount of branch equivalent income or loss
under this section for an accounting period to the extent to
which section EZ 32 (Disclosure restrictions on grey list CFCs
before 2011-12) applies.

Defined in this Act: absolute value, accounting period, adjusted tax value, amount,
arrangement, associated person, attributed CFC income, attributed CFC loss, attrib-
uted repatriation, attributing interest, branch equivalent income, branch equivalent
loss, business, CFC, close of trading spot exchange rate, Commissioner, considera-
tion, consolidation rules, deduction, depreciation loss, dividend, exempt income,
FIF, FIF income, finance lease, financial arrangement, financial arrangementsrules,
foreign company, GST, GST payable, income, income interest, income tax, income
year, input tax, lease, life insurance, life insurance rules, loss, mineral, net income,
net loss, New Zealand, New Zealand resident, non-complying trust, non-resident,
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output tax, pay, petroleum, resident in New Zealand, share, shareholder, specified
lease, tax, taxable distribution, trading stock, variable principal debt instrument

Compare: 2004 No 35 s EX 21

Grey list exemption

EX 22 Unqualified grey list CFCs

D

@

©)

Criteria

A CFC is an unqualified grey list CFC for an accounting

period if—

(@ at al timesin the accounting period it is resident in a
country listed in schedule 24, part A (International tax
rules: grey list countries); and

(b) inthat country the CFC’s liability for income tax has
not been reduced by applying any of the concessions
listed in schedule 24, part B.

No attributed income or loss

Sections €Q 2(1)(g) (When attributed CFC income arises) and
DN 2(g) (When attributed CFC loss arises) provide that no
attributed CFC income or attributed CFC |oss arises from an
unqualified grey list CFC.

CFCswith interest in FIFs: look-through approach

This section does not prevent FIF income or loss arising under
section EX 46, if an unqualified grey list CFC has an interest in
aFIF.

Defined in this Act: accounting period, attributed CFC income, attributed CFC | oss,
CFC, FIF, FIF income, grey list, income tax, loss

Compare: 2004 No 35 s EX 22

EX 23 Tax concession grey list CFCs

D

Criteria

A CFC is atax concession grey list CFC for an accounting

period if—

(@ at al timesin the accounting period it is resident in a
country listed in schedule 24, part A (International tax
rules: grey list countries); and

(b) inthat country the CFC’s liability for income tax has
been reduced by applying any of the concessions listed
in schedule 24, part B.
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)

Attribution using country’s tax rules
In the case of atax concession grey list CFC,—

@
(b)

section EX 21 does not apply for the accounting period;

and

when section EX 18 is applied, the amount of branch

equivalent income or loss for the period is equal to the

net income or net loss calculated under the income tax

law of the CFC’s country of residence but—

(i) excluding any alowance for carrying forward
prior period losses; and

(i) adjusted to exclude the benefit of concessions
listed in schedule 24, part B; and

(ili) converted to New Zealand dollars under section
EX 21(4)(b).

Defined in this Act: accounting period, amount, branch equivalent income, CFC,
grey list, income tax, loss, net income, net loss, New Zealand

Compare: 2004 No 35 s EX 23

Residence of companies

EX 24 Residencein grey list country

D

950

Necessary liability to income tax

For the purposes of this subpart and subparts €Q, DN, and LF
(which relate to attributed income and losses from foreign
equity and to foreign tax credits), a CFC is resident in a
country listed in schedule 24, part A (International tax rules: grey
list countries) if—

(@

(b)

the CFC is liable in the country to income tax on the

CFC’s income because the CFC—

(i) isdomiciled in the country:

(i) isresident in the country:

(iii) isincorporated in the country:

(iv) hasits place of management in the country:

the CFC is organised under the laws of the country and

the country—

(i)  imposes on persons holding income interests in
the CFC theliability for income tax on the CFC’'s
income; and

(i)  under the laws of the country, is the source of
80% or more of the income of the CFC.
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)

Relationship with sections YD 2 and YD 3

This section overrides sections YD 2 and YD 3 (which relate to the
residence of companies).

Defined in this Act: CFC, grey list, income tax

Compare: 2004 No 35 sEX 24

EX 25 Companies moving to or from New Zealand

D

@

©)

(4)

Companies becoming foreign

If a company becomes a foreign company, an accounting
period of the company starts on the day when the company
becomes aforeign company and the former accounting period
ends on the previous day.

Companies ceasing to be foreign

If a foreign company ceases to be a foreign company, an
accounting period of the company starts on the day when the
company ceases to be a foreign company and the former
accounting period ends on the previous day.

Pro-rating

It subsection (1) or (2) applies to shorten an accounting period of

a CFC, a person with attributed CFC income or loss from the

CFC for the period may choose to calculate the branch

equivaent income or loss of the CFC—

(@ using the results for the shortened period only; or

(b) by applying the pro-rating formulain subsection (4) to the
results for the unshortened period.

Formula
The formulafor calculating branch equivalent income or loss
under subsection (3)(b) iS—
unshortened period
branch equivalent
income or loss

Defined in this Act: accounting period, attributed CFC income, branch equivalent
income, CFC, company, foreign company, loss, New Zealand

Compare: 2004 No 35 sEX 25

days in shortened period
days in unshortened period.
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Change of CFC'’s balance date

EX 26 Change of CFC’s balance date

D

e

©)

4)

952

Application of this section

This section applies when a person—

(& hasanincome interest in a CFC; and

(b) has calculated attributed CFC income or loss or attrib-
uted repatriation from the CFC on the basis of 1
accounting year (the old accounting year); and

(c) wantsto change to use a different accounting year (the
new accounting year) for the calculations.

Change requiring Commissioner’s consent

The person may make the change only if the Commissioner
agrees.

Commissioner’s reasons

The Commissioner may consider any relevant factors when

making the decision, including—

(@  whether the change is sought because ownership of the
CFC has changed:

(b) whether the change is sought because of taxation or
other legal requirementsin a country where the CFC is
resident or does business:

(c)  whether the change is sought to achieve consistent bal-
ance dates in a group of companies:

(d)  whether the change would postpone liability to income
tax on attributed CFC income or on attributed repatria-
tion or to a foreign dividend payment (FDP) on attrib-
uted repatriation.

No transitional deferral

If the new accounting year endsin alater income year than the
year the old accounting year endsin, and that fact would result
in an amount of attributed CFC income or attributed repatria-
tion being derived in the later income year, the amount is not
deferred to the later income year and instead is treated as
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derived in the previousincome year. However, this subsection
applies only once, in the year of the transition.

Defined in this Act: accounting year, amount, attributed CFC income, attributed
repatriation, business, CFC, Commissioner, FDP, group of companies, income
interest, income tax, income year, loss

Compare: 2004 No 35 s EX 26

Owner ship measurement concession

EX 27 Use of quarterly measurement

D

e

©)

(4)

Interests held at end of quarter

In order to simplify the process of calculating a person’s
control interest or income interest in a foreign company, the
person is treated as holding at all times during a quarter the
same interest, including a zero interest, as the interest they
hold at the end of the quarter.

Anti-avoidance

The concession in subsection (1) is overridden by the anti-
avoidance rules in sections GB 9 to GB 16 (which relate to
arrangements involving CFCs).

Ignoring concession
A person may choose not to apply the concession in subsection

(1) when calculating their attributed CFC income or loss from
aforeign company.

Election

An election under subsection (3)—

(@ must bein theform required by the Commissioner; and
(b) isirrevocable; and

(c) appliesintheincomeyear inwhichit ismade and later.

Defined in this Act: attributed CFC income, Commissioner, control interest, foreign
company, income interest, income year, loss, quarter

Compare: 2004 No 35 s EX 27

Anti-avoidance rule: stapled stock

EX 28 Anti-avoidance rule: stapled stock

D

When this section applies
This section applies when—
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)

(@ a New Zealand resident holds rights (the stapled
rights) that give rise to an income interest or control
interest in a foreign company; and

(b)  the rights may, or may ordinarily, be disposed of only
together with rights in another company; and

(c) theother company isaNew Zealand resident or a CFC.

Sapled rights held by company

When each of subparts €Q (Attributed income from foreign
equity) and DN (Attributed |osses from foreign equity) and this
subpart is applied, the stapled rights are held by the other
company and not by the person.

Defined in this Act: CFC, company, control interest, foreign company, income
interest, New Zealand resident

Compare: 2004 No 35 sEX 28
Foreign investment fund rules

What is a foreign investment fund?

EX 29 Meaning of FIF

A foreign investment fund, or FIF, is any of the following:

(@ aforeign company:

(b) aforeign superannuation scheme:

(c) aninsurer under a life insurance policy, but not if the
policy is offered or entered into in New Zealand (in
which case the insurer must comply with the life insur-
ance rules in relation to the policy):

(d) anentity described in schedule 25, part A (Foreign invest-
ment funds).

Defined in this Act: FIF, foreign company, foreign investment fund, foreign super-
annuation scheme, life insurance policy, life insurance rules, offered or entered into
in New Zealand

Compare: 2004 No 35 sEX 29

Attributing interests in FIFs

EX 30 Attributing interestsin FIFs

D

954

Three categories

A person has an attributing interest in a FIF if—
(8 the person holds rights in 1 of the categories of rights
described in subsections (2) to (4); and
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)

©)

(4)

®)

(b) none of the exemptions in sections EX 32 to EX 37 applies
to those rights.

Category 1. direct income interest in foreign company

The first category is a direct income interest in a foreign
company, as defined in section EX 31, or in an entity described
in schedule 25, part A (Foreign investment funds).

Category 2: foreign superannuation scheme entitlement

The second category is rights to benefit from aforeign super-
annuation scheme, as a beneficiary or a member.

Category 3: foreign life policy entitlement
The third category is rights to benefit from a life insurance
policy in relation to which a FIF is the insurer.

Contingent rights
The second and third categories include rights that are contin-
gent or discretionary.

Defined in this Act: attributing interest, direct income interest, FIF, foreign com-
pany, foreign superannuation scheme, life insurance policy

Compare: 2004 No 35 s EX 30

EX 31 Direct income interestsin FIFs

D

e

Categories of direct income interest

A person has adirect income interest in aforeign company at

any time if they hold—

(@ any of the shares in the foreign company:

(b) any of the shareholder decision-making rights for the
company:

(c) aright to receive, or to apply, any of the income of the
company for the accounting period in which the time
fals:

(d) arighttoreceive, or to apply, any of the value of the net
assets of the company, if they are distributed.

Percentage of total

The person’s direct income interest is the percentage of the
total that the person holds.
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©)

(4)

®)

(6)

()

956

Varying percentages
However, if the percentage varies between the different cate-
gories, the person’s direct income interest is the highest.

Measurement of available subscribed capital

When the direct income interest in the category in subsection
(1)(a) is calculated, the percentage is the total of the available
subscribed capital per share calculated under the dlice rule of
the shares held as a percentage of the total available sub-
scribed capital per share calculated under the slice rule of all
shares in the company.

Varying decision-making rights

When the direct income interest in the category in subsection
(1)(b) is calculated, if the percentage varies between the rights
described in the different paragraphs of the definition of
shareholder decision-making rights in section YA 1 (Defini-
tions), the highest percentage is taken.

Income distribution rights. assumptions

When the direct income interest in the category in subsection

(1)(c) is calculated, it is assumed that—

(& theincomeisdistributed on the last day of the account-
ing period; and

(b) the person’s entitlement is unchanged during the
period; and

(c) apayment of interest on adebenture subject to section FA
2 (Recharacterisation of certain debentures) is a distri-
bution of income.

Meaning of company

In this section, and in defined terms referred to in this section,
company includes an entity listed in schedule 25, part A (For-
eign investment funds).

Defined in this Act: accounting period, available subscribed capital, company,
debentures, direct income interest, FIF, foreign company, income, interest, pay,
share, shareholder decision-making right, slice rule

Compare: 2004 No 35 sEX 31
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EX 32 CFC rules exemption

A person’srightsin a FIF at any time are not an attributing

interest if—

(& theFIFisaCFC at the time; and

(b) the person has an income interest of 10% or more in the
CFC for the accounting period during which the time
fals.

Defined in this Act: accounting period, attributing interest, CFC, FIF, income
interest

Compare: 2004 No 35 sEX 32

Struck out (unanimous)

EX 33 Grey list exemption

D

)

©)

Exemption

A person’s rights in a FIF in an income year are not an

attributing interest if, at all times in the income year,—

(@ the FIF is not an entity described in schedule 25, part B
(Foreign investment funds); and

(b) acountry listed in schedule 24, part A (International tax
rules: grey list countries), in relation to the FIF, meets at
least 1 of the grounds for exemption set out in subsec-
tions (2) and (3).

First ground for exemption

The country—

(@ istheresidence of the FIF under section YD 3 (Country of
residence of foreign companies); and

(b)  imposeson the FIF liability for incometax onthe FIF' s
income because the FIF—
(i) isdomiciled in the country:
(i) isresident in the country:
(ili) isincorporated in the country:
(iv) hasits place of management in the country.

Second ground for exemption

The country—

(& isthe country under whose laws the FIF is organised;
and

(b)  imposes on persons holding income interests in the FIF

liability for income tax on the FIF' s income; and
]
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Struck out (unanimous)

(4)

1
(¢)  under the laws of the country, is the source of 80% or
more of the income of the FIF.

Exemption: categories 2 and 3
Subsection (1) does not apply if the rights of the person are
those described in section EX 30(3) or (4).

Defined inthis Act: attributing interest, company, FIF, grey list, incometax, income
year

Compare: 2004 No 35 s EX 33

New (unanimous)

EX 33 Exemptions: direct income interestsin FIF in grey list

D

)

country
Direct income interest of 10% or more

A person’s rights in a FIF in an income year are not an

attributing interest if, at all times in the income year,—

(& therights are a direct income interest of 10% or more;
and

(b) the person is not a portfolio investment entity, a super-
annuation scheme, a unit trust, alife insurer, or agroup
investment fund; and

(c) the FIF is not an entity described in schedule 25, part B
(Foreign investment funds); and

(d) the FIF meets the requirements of subsection (2).

Further requirements

The FIF meets the requirements of this subsection if—

(@ theFIFisagrey list company and acountry listed in the
grey list imposes on the FIF liability for income tax on
the FIF' s income because the FIF—

(i) isdomiciled in the country:

(i) isresident in the country:

(iii) isincorporated in the country:

(iv) hasits place of management in the country:

(b) acountry islisted in the grey list that—

(i) is the country under whose laws the FIF is
organised; and
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New (unanimous)

©)

(4)

|
(i)  imposes on persons holding income interests in
the FIF liability for income tax on the FIF's
income; and
(iii) under the laws of the country, is the source of
80% or more of the income of the FIF.

Shares acquired when FIF resident and unlisted company

A person’s rights in a FIF in an income year are not an
attributing interest if—
(@ therights are shares; and
(b) the FIF is a grey list company that is not an entity
described in schedule 25, part B; and
(c) the person acquired the shares when—
(i)  the company was resident in New Zealand; and
(i) the shares were not listed on a recognised
exchange; and
(d) the company became a grey list company immediately
after having, for 12 months or more,—
(i)  been resident in New Zealand; and
(i)  had in New Zealand more than 50% of its assets
and employees; and
(e) the year begins less than 10 years after the company
became a grey list company; and
(f) atdl timesin the year, the company has a fixed estab-
lishment in New Zealand; and
(@9 the company through the fixed establishment—
(i) incurs expenditure other than interest of
$1,000,000 in the year:
(i) at al timesin the year, engages 10 or more full-
time employees or contractors.

Shares acquired when FIF unlisted, FIF owning resident
company

A person’s rights in a FIF in an income year are not an
attributing interest if—
(@ therights are shares; and
(b) the FIF is a grey list company that is not an entity
described in schedule 25, part B; and
|
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New (unanimous)

®)

(©)
(d)

(€)
(f)

|
the person acquired the shares when the shares were not
listed on a recognised exchange; and
at all timesinthe year, the grey list company directly or
indirectly owns a company (the resident company)
that, for 12 months or more, has—
(i)  been resident in New Zealand; and
(i)  hadin New Zealand more than 50% of its assets
and employees; and
the year begins less than 10 years after the grey list
company first owned the resident company; and
the resident company through a fixed establishment in
New Zealand—
(i) incurs expenditure other than interest of
$1,000,000 in the year:
(i) at al timesin the year, engages 10 or more full-
time employees or contractors.

Shares acquired under share purchase agreement

A person’s rights in a FIF in an income year are not an
attributing interest if—

(@
(b)
(©)

(d)

(€)
(f)

(9)

the person is a natural person; and

the rights are shares; and

the FIF is a grey list company that is not an entity

described in schedule 25, part B; and

at the time the person acquires the shares, the FIF—

(i) employs the person:

(i) owns, directly or indirectly, the person’s
employer; and

the person acquires the shares under a share purchase

agreement; and

the share purchase agreement includes a restriction on

the disposal of the shares that affects the value under

section CE 3 (Restrictions on disposal of shares under

share purchase agreements) of the benefit to the person

under the agreement; and

at the beginning of the year, the period of the restriction

has not expired or has expired for a period of lessthan 6

months.
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New (unanimous)

(6)

Exception: categories 2 and 3

Subsections (1) to (5) do not apply if the rights of the person are
those described in section EX 30(3) or (4).

Defined in this Act: attributing interest, company, direct incomeinterest, employee,
employer, FIF, fixed establishment, grey list, grey list company, group investment
fund, income tax, income year, interest, life insurer, New Zealand resident, portfo-
lio investment entity, recognised exchange, share, share purchase agreement, super-
annuation scheme, unit trust, year

Compare: 2004 No 35 s EX 33

EX 33B Exemptions limited by income years: sharesin

D

certain grey list companies
Exemption for certain shares: listing, holding, and taxation

A person’srightsin aFIF in an income year beginning before
1 April 2012 are not an attributing interest if the rights are
sharesin agrey list company that,—
(& on17 May 2006,—
(i) is not an entity described in schedule 25, part B
(Foreign investment funds); and
(i) is listed on a recognised exchange in New
Zedand; and
(iii) has more than 20,000 shareholders who have
addresses in New Zealand on the company’s
share register; and
(iv) has shareholders referred to in subparagraph (iii)
who between them hold shares in the company
carrying voting interests of more than 50%; and
(v) islisted on a recognised exchange in a country
listed in the grey list; and
(vi) isliableto income tax in a country listed in the
grey list; and
(vii) has assets of which more than 50% in total value
are shares in other companies carrying voting
interests of more than 50%; and
(b) in the period of 30 days beginning from the day on
which the Taxation (Savings Investment and Miscella-
neous Provisions) Act 2006 receives the Royal assent,
notifies the Commissioner that on 17 May 2006 the
|
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New (unanimous)

)

grey list company met the requirements of paragraphs
(a)(i) to (vii).

Exemption for certain shares. investment

A person’srightsin aFIF in anincome year beginning before
1 April 2009 are not an attributing interest if the rights are
sharesin agrey list company that,—

on 17 May 2006,—

(@

(b)

(©)

)
(i)
(iii)

(iv)
v)
(vi)

(vii)

is not an entity described in schedule 25, part B
(Foreign investment funds); and

is listed on a recognised exchange in New
Zealand; and

has shareholders of which more than 40% have
addresses in New Zealand on the company’s
share register in New Zealand; and

is listed on a recognised exchange in a country
listed in the grey list; and

is liable to income tax in a country listed in the
grey list; and

has assets of which 50% or morein total valueare
shares in other companies each of which isresi-
dent in New Zealand; and

has assets of which 90% or moreintotal valueare
shares in other companies each of which is resi-
dent in Australiaor New Zealand and islisted on
a recognised exchange in Australia or New
Zedand; and

in the period of 30 days beginning from the day on the
which the Taxation (Savings Investment and Miscella-
neous Provisions) Act 2006 receives the Royal assent,
notifies the Commissioner that on 17 May 2006 the
grey list company met the requirements of paragraphs
(a)(i) to (vii); and

at all timesin the year,—

(i)

has assets of which 50% or morein total value are
shares in other companies each of which is resi-
dent in New Zealand; and
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New (unanimous)

©)

|

(i)  hasassetsof which 90% or moreintotal value are
shares in other companies each of which isresi-
dent in Australiaor New Zealand and islisted on
a recognised exchange in Australia or New
Zedland.

Exception: election in tax return

An exemption under subsection (1) or (2) does not apply for a
person for an income year (the initial year) and for later
income years, if the person completes a return of income for
theinitial year on the basis that the exemption does not apply
for the person and the initial income year.

Defined in this Act: attributing interest, company, FIF, fixed establishment, grey
list, grey list company, income tax, income year, New Zealand resident, recognised
exchange, resident in Australia, resident in New Zealand, share, shareholder, voting
interest, year

Compare: 2004 No 35 s EX 33B

EX 33C Exemption: sharesin listed Australian companies

A person’s rights in a FIF in an income year are not an
attributing interest if therights are from sharesand the FIFisa
company that, at all timesin the year, is—

(@) resident in Australia and not treated under a double tax
agreement between Australia and another country as
resident in a country other than Australia or New
Zealand; and

(b) included inanindex that is an approved index under the
ASX Market Rules made under Chapter 7 of the Corpo-
rations Act 2001 (Aust); and

(c) not an entity described in schedule 25, part B (Foreign
investment funds); and

(d) required under the Income Tax Assessment Act 1997
(Aust) and Income Tax Assessment Act 1936 (Aust) to
maintain a franking account.

Defined in this Act: attributing interest, company, direct income interest, double tax
agreement, FIF, income tax, income year, resident in Australia, resident in New
Zealand, share, year

Compare: 2004 No 35 s EX 33C
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New (unanimous)

EX 33D Exemptions: unitsin certain Australian unit trusts
Exemption

A person’s rights in a FIF in an income year are not an
attributing interest if—

D

e

©)

(@)
(b)

(©
(d)

(e)

the FIF is a unit trust; and

the FIF is not an entity described in schedule 25, part B
(Foreign investment funds); and

a al times in the year, the unit trust is resident in
Australia; and

a al times in the year, an RWT proxy exists under
section 15T of the Tax Administration Act 1994 for the
unit trust and payments by the unit trust to the person;
and

for the assets of the unit trust that each have a market
value greater than or equal to the cost of the asset for the
unit trust, the market value of the assets (the held
assets) held at the end of the year by the unit trust and
the proceeds derived from disposals of assets during the
year by the unit trust (the asset disposals) have arela
tionship meeting the requirements of subsection (2).

Further requirements

The total market value of the held assets must be more than
the total cost of the held assets by an amount that is less than
or equal to 3 times the amount cal culated using the formula—

disposal proceeds — asset costs.

Definition of items in formula
In the formula,—

@
(b)

disposal proceeds is the total proceeds of the asset
disposals:

asset costsisthetotal cost of the assets involved in the
asset disposals.
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New (unanimous)

(4)

Currency
In subsections (2) and (3), all amounts are expressed in the cur-
rency used in the unit trust’s financial accounts.

Defined in this Act: attributing interest, company, FIF, income year, resident in
Australia, resident in New Zealand, RWT proxy, share, unit trust, year

Compare: 2004 No 35 s EX 33D

EX 33E Australian superannuation fund exemption

A person’srightsin a FIF are not an attributing interest if—
(@ the person isa natura person; and
(b) the FIF is aforeign superannuation scheme that is—
(i) an Australian approved deposit fund:
(i) an Australian exempt public sector superannua-
tion scheme:
(ili) an Austraian regulated superannuation fund:
(iv) an Australian retirement savings account.

Defined in this Act: attributing interest, Australian approved deposit fund, Austra-
lian exempt public sector superannuation scheme, Australian regulated superannua-
tion fund, Australian retirement savings account, FIF, foreign superannuation
scheme

Compare: 2004 No 35 s EX 33E

EX 34 Foreign exchange control exemption

A person’srightsin aFIF are not an attributing interest if and
to the extent to which—
(@ the person isa natura person; and
(b) the person acquired the rights—
(i) beforefirst becoming a New Zealand resident; or
(i) before exchange controls applying to the person
and the interest were imposed by aforeign coun-
try; or
(iii) before 8.00 pm New Zealand Standard Time on
2 July 1992; and
(c) theexchange controls prevent the person from deriving
amounts from the rights, or from disposing of therights,
in New Zealand dollars, or consideration that is readily
convertible into New Zealand dollars.

Defined in this Act: amount, attributing interest, FIF, New Zealand, New Zealand
resident

Compare: 2004 No 35 sEX 34
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EX 35 Income interest of non-resident or transitional resident
Categories 2 and 3

(1) Subsection (2) applies only to rights described in section EX 30(3)
or (4).

Exemption for non-resident or transitional resident

(2) A person’srightsin a FIF at any time are not an attributing
interest if—
(@ the personisanatura person; and
(b) the person acquires the rights when a non-resident or
transitional resident; and
(c) et the time, the person is a non-resident or transitional
resident.

Defined in this Act: attributing interest, FIF, income year, New Zealand resident,
non-resident, transitional resident

Compare: 2004 No 35 sEX 35

EX 36 New resident’s accrued superannuation entitlement
exemption

Struck out (unanimous)

Exemption

(1) Therights of anatural person to benefit, as a beneficiary or a
member, from a foreign superannuation scheme at any time
are not an attributing interest in a FIF to the extent to which

the requirements of subsections (2) to (9) are met at the time.
L ]

New (unanimous)

Exemption

(1) Therights of anatural person to benefit, as a beneficiary or a
member, from a foreign superannuation scheme at any time
are not an attributing interest in a FIF—

(@ tothe extent to which the requirements of subsections (2)
to (4) are met at the time; and
(b) if the requirements of subsections (5) to (9) are met at the
time.
|
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)

©)

(4)

©)

(6)

Rights accruing before or after becoming resident

The rights must have accrued during a period—
(@ for which the person is not a New Zealand resident:
(b) for which the person is a New Zealand resident and
that—
(i)  begins when the person becomes a New Zealand
resident; and
(i) ends before the first day of the fifth income year
following the income year in which the person
becomes a New Zealand resident.

Calculation of rights accruing

The extent to which the rights have accrued during a period
referred to in subsection (2) is calculated using the formula—

closing value — opening value.

Definition of items in formula

In the formula,—

(@ closing value is the market value of the rights on the
day that ends the period:

(b) opening value is the market value of the rights on the
day that begins the period.

Employee scheme or self-employed

Either—

(@ the scheme must be one where the person’s rights can
be acquired only through the person’s employment; or

(b) the person must be wholly or mainly self-employed,
either when the person first acquired the rights or at the
relevant time for applying this section.

Contributions or benefits: link to income

The amount contributed to the scheme by or for the person

must be calculated—

(@ by some fixed relationship to the person’s income from
employment or self-employment; or

(b) to provide benefits that bear a fixed relationship to the
person’s income from employment or self-employ-
ment, except to the extent to which the benefits are
adjusted by reference to an objective measure of
inflation.
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(1)

©)

(9)

968

Contributions by person, employer, or other scheme

Contributions to the scheme for the person’s benefit must be
made only by or for—
(8 the person; or
(b) the person’s employer, or a person associated with the
employer; or
(c) the representatives of another superannuation
scheme—
(i) asatransfer of the person’s benefit rights in the
other scheme; and
(i)  if those benefit rightswould have qualified for the
exemption in this section.

Restricted rights to assign or cash in

The person’s future benefits under the scheme must not be

ableto be assigned, or exchanged for acurrent receipt of cash,

or other property, except—

(@ if the person becomes physically incapacitated; or

(b) if the person is transferring the benefit rights into
another, similar, scheme; or

(c) when or after the person retires at normal retiring age;
or

(d) if the person is assigning the benefit rights to a spouse
under a relationship agreement; or

(e) atthecost of asubstantial decrease in the present value
of the benéfits.

Relationship property assignment

When the person has obtained the rights by their being
assigned under arelationship agreement, the exemption inthis
section appliesif the assignor spouse would have been entitled
to it.

Defined in this Act: amount, associated person, attributing interest, employer, FIF,
foreign superannuation scheme, income, income from employment, market value,
New Zealand resident, relationship agreement, superannuation scheme

Compare: 2004 No 35 s EX 36
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EX 37 Non-resident’s pension or annuity exemption

D

)

©)

(4)

Exemption
The rights of a natural person to benefit from a pension or

annuity provided by a FIF are not an attributing interest if the
requirements of subsections (2) and (3) are met.

Relevant period of non-residence

The person must have provided the consideration for acquir-

ing the rights—

(&  when the person was not resident in New Zealand; or

(b)  when the person was resident in New Zealand but in the
period ending 3 years after the end of theincomeyear in
which they last became a New Zealand resident; or

(c) when the person was resident in New Zealand but as a
result of commuting or transferring their interest in a
superannuation fund in anticipation of their ceasing to
be a New Zealand resident.

Restricted rights to assign or cash in

The person’s future benefits must not be able to be assigned,

or exchanged for a current receipt of cash, or other property,

except—

(@) if the person is assigning the benefit rights to a spouse
under a relationship agreement; or

(b) atthe cost of asubstantial decrease in the present value
of the benefits.

Elective exclusion of pre-1996-97 rights

Subsection (1) does not apply if—

(@ the rights were acquired before the 1996-97 income
year; and

(b) the person chose to treat the rights as an interest in a
foreign investment fund for the 1996-97 income year
and later income years by complying with the require-
ments of section CG 15(4) of the Income Tax Act 1994.

Defined in this Act: attributing interest, FIF, foreign investment fund, income year,
matrimonial agreement, New Zealand resident, non-resident, relationship agree-
ment, resident in New Zealand, superannuation fund, year

Compare: 2004 No 35 s EX 37
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Calculation of FIF income or loss

EX 38 (Four) Six calculation methods

D

Use of 1 method

If the tests in section €Q 5 (When FIF income arises) or DN 6
(When FIF loss arises) are met, the amount of a person’s FIF
income or loss is calculated under—

(@) the accounting profits method; or

(b) the branch equivalent method; or

(c) the comparative value method; or

(d) the deemed rate of return method(.); or

New (unanimous)

(e) thefair dividend rate method; or
(f)  the cost method.

e

Choosing method

The person must choose which calculation method applies by
completing their return of income accordingly, but the choice
is limited by sections EX 40, EX 40B, EX 41, and EX 50.

Defined in this Act: accounting profits method, amount, branch equivalent method,
calculation method, comparative value method, cost method, deemed rate of return
method, fair dividend rate, FIF income, loss, refurn of income

Compare: 2004 No 35 s EX 38

EX 39 Exclusion of amounts of death benefit

D

@

970

No FIF income

When this section applies, a person is treated as not deriving
FIF income to the extent to which the income arises solely
from receiving a death benefit under a life insurance policy.

Application of this section: contract before becoming

resident

This section applies if—

(@ the person or the deceased (the contracting party),
when not a New Zealand resident, entered into a bind-
ing contract that gave rise to the benefit; and

(b) atthetimethe contract was entered into, the contracting
party either had not previously been a New Zealand
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©)

resident or had not been a resident for at least the
previous 10 years; and

(c) the benefit was not increased by a voluntary action
taken after the contracting party became a resident.

Application of this section: pre-1992 contracts

This section aso applies if—

(@ before 2 July 1992 the person or the contracting party
entered into abinding contract giving rise to the benefit;
and

(b) the benefit was not increased by a voluntary action
taken on or after 2 July 1992.

Defined in this Act: amount, FIF income, life insurance policy, New Zealand
resident, year

Compare: 2004 No 35 s EX 39

EX 40 Limits on choice of calculation methods

)

@

Same method for same FIF

If a person has 2 or more attributing interests in the same FIF
for the same period, the person must use the same calculation
method for calculating FIF income or loss from each interest
in that period, except to the extent to which—

(@) theinterests are of different classes; and

(b) this section prevents the same method being used.

Accounting profits method

A person may use the accounting profits method for an
accounting period to calculate FIF income or loss from an
attributing interest in a FIF only if—
(@ the FIF is acompany; and
(b) at al times during the accounting period when the FIF
exigsts, interestsin the FIF similar to the person’s attrib-
uting interest were—
(i) quoted on the official list of a recognised
exchange; or
(i) offered widely by or for the FIF to the publicin 1
or more countries; and
(c) the net after-tax accounting profits or losses of the FIF
for the accounting period are calculated under generally
accepted accounting practice, or an equivalent standard
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©)

972

(d)

(e)

(f)

(9)

(h)
(i)

for consistent and undistorted reporting of net profits, of

the country in which the FIF is resident; and

the net after-tax accounting profits or losses are detailed

in financial statements—

(i)  sent or made available to shareholdersin the FIF;
and

(i) readily available to interested members of the
public; and

(iii) audited by a chartered accountant, or accountant
of equivalent professional standard in the country
in which the FIF is resident; and

(iv) for which such an accountant has given a stan-
dard audit opinion, without qualifications, to the
effect that the financial statements represent the
income and financial position of the FIF to the
degree of validity normally required in the coun-
try in which the FIF is resident; and

the net after-tax accounting profits or losses are calcu-

lated, in any case in which the FIF has 1 or more

subsidiaries, on a consolidated basis; and

the net after-tax accounting profits or lossesinclude any

extraordinary items; and

the person has no reason to believe that the net after-tax

accounting profits or losses do not fairly represent the

net after-tax profits or losses of the FIF for the account-

ing period; and

the FIF is not an entity described in schedule 25, part C

(Foreign investment funds); and

the Commissioner has not concluded that the net after-

tax accounting profits or losses do not fairly represent

the net after-tax profits or losses of the FIF for the

accounting period.

Branch equivalent method

A person may use the branch equivalent method to calculate
FIF income or loss from an attributing interest in a FIF for an
accounting period only if—

(@
(b)

the FIF is a company; and

the person can provide to the Commissioner, if
requested, sufficient information to enable the Commis-
sioner to check the calculations required by section EX 43.
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(4)

Deemed rate of return method

A person may use the deemed rate of return method to calcu-
late FIF income or loss from an attributing interest in aFIF for
an income year only if any of the following apply:

(@ itisnot reasonably practicable for the person to use—

(i)  the comparative value method, because the per-
son cannot determine the market value of the
attributing interest at the end of the income year;
or

(if)  the accounting profits method for any accounting
period that falls wholly or partly in the year; or

(b) thepersonisanatural person and at al times during the
income year the total value of attributing interests in

FIFsheld by the person is $250,000 or less, the val ue of

each interest being—

(i) itsbook value, calculated under section EX 45(7), at
the end of the previousincome year, if the person
held the interest then and used the deemed rate of
return method to calculate FIF income for all
attributing interests in the previous income year:

(i) its market value, in any other case; or

New (unanimous)

|

(bb) the person is required by section EX 40B to use the
method; or

|

(c) section EX 41 requires the person to use that method; or
(d) section EX 50 requires the person to continue using that
method.

New (unanimous)

(®)

Deemed rate of return method: further limit

A person may not use the deemed rate of return method to

calculate FIF income or loss from an attributing interest in a

FIF if—

(8 theinterest isadirect income interest in aforeign com-
pany of less than 10%; and
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New (unanimous)

(6)

()

|
(b) the person is not required by section EX 40B to use the
deemed rate of return method for the interest.

Comparative value method

A person may use the comparative value method to calculate
FIF income or loss from an attributing interest in aFIF that is
ashare in aforeign company for an income year only if—
(@ theperson’sdirect incomeinterest in the FIF, increased
for the purposes of this paragraph by each direct income
interest of a person associated with them, is 10% or
more at any time in the income year:
(b) theattributing interest is aright of akind referred to in
subsection (8)(a)(i) to (v):
(c) the person isa natura person:
(d) the person is the trustee of a trust that—
(i) isacomplying trust; and
(i) isestablished mainly for the benefit of a natural
person for whom the settlor has natural love or
affection or mainly for the benefit of an organisa-
tion with income that is exempt income under
section CW 40 or CW 41 (which relate to charities);
and
(iii) has no settlor who is not a natural person; and
(iv) isnot a superannuation scheme.

Fair dividend rate method for shares in foreign companies

A person may use the fair dividend rate method to calculate
FIF income or loss from an attributing interest in aFIF that is
a share in a foreign company for an income year only if the
requirements of subsection (8) are met and—

(@ the person is a portfolio investment entity, or an entity
that meets the requirements of a portfolio investment
entity, or a life insurance company, and the FIF is a
foreign investment vehicle:

(b) the person’sdirect income interest in the FIF, increased
for the purposes of this paragraph by each direct income
interest of a person associated with them, is less than
10%—
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New (unanimous)

(8)

©)

(i)
(i)

|
at any timeintheincomeyear, if the FIFisagrey
list company; or
a al timesin the income year, if the FIF isnot a
grey list company.

Fair dividend rate method: further requirements

The further requirements for a share in a foreign company
referred to in subsection (7) are—
the attributing interest is none of the following:

(@

(b)

(i)
(i)
(iii)

(iv)

(v)

a fixed-rate share under section LL 9 (Some
definitions):

a non-participating redeemable share:

an interest in a non-resident having assets of
which 80% by value consist of financial arrange-
ments denominated in New Zeadland dollars:

an interest meeting the requirements of subsection
(9) that the Commissioner has not determined
under section 91AAO of the Tax Administration
Act 1994 to be an interest for which the fair
dividend rate method is applicable:

an interest of a kind that the Commissioner has
determined under section 91AAO of that Act to
be an interest for which the fair dividend rate
method is not applicable; and

the person uses the comparative value method for no
other attributing interest that is a share in a foreign
company and for which the person would be allowed, in
the absence of this paragraph, to use the fair dividend
rate method.

Fair dividend rate method: other interests for which method
not applicable

To meet the requirements referred to in subsection (8)(a)(iv), an
attributing interest of a person (the investor) in a FIF must be
a share and must involve an obligation—

of another person to provide to the investor an amount
that is more than the issue price of the share; and

that is direct to the investor or indirect through an
arrangement; and

@
(b)
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New (unanimous)

(10)

|
(c) thatisnon-contingent or subject to acontingency that is
sufficiently remote to be immaterial.

Cost method for shares in foreign companies

A person may use the cost method to calculate FIF income or
loss from an attributing interest in a FIF that is a share in a
foreign company only if—

(@ theperson’sdirect incomeinterest in the FIF, increased
for the purposes of this paragraph by each direct income
interest of a person associated with them, is less than
10%—

(i) atanytimeintheincomeyear, if theFIFisagrey
list company; or

(i) atal timesintheincome year, if the FIF isnot a
grey list company; and

(b) useof thefair dividend rate method is allowed but is not
practical because the person cannot determine the mar-
ket value of the attributing interest at the start of the
income year except by an independent valuation.

|

Defined in this Act: accounting period, accounting profits method, amount, attribut-
ing interest, branch equivalent method, calculation method, Commissioner, com-
pany, comparative value method, complying trust, cost method, deemed rate of
return method, direct income interest, exempt income, Tair dividend rate method,
FIF, FIF income, financial arrangement, foreign company, foreign investment
vehicle, generally accepted accounting practice, grey Tist company, income, income
year, Toss, market value, portfolio investment entity, recognised exchange, share,
shareholder, superannuation scheme, tax, trustee

Compare: 2004 No 35 s EX 40

New (unanimous)

EX 40B Use of particular calculation methods required

A person who is not alowed to use the fair dividend rate

method to calculate FIF income from an attributing interest in

a FIF for an income year, but would be allowed to use the

method in the absence of section EX 40(8), must calculate FIF

income from the interest for the income year using—

(@ the comparative value method; or

(b) thedeemed rate of return method, if use of the compara-
tive value method is not practical because the person

|
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New (unanimous)

|
cannot determine the market value of the attributing
interest at the start of the income year.

Defined in this Act: attributing interest, comparative value method, deemed rate of
return method, fair dividend rate method, FIF, FIF income, income year

Compare: 2004 No 35 s EX 40B

EX 41 Default calculation method

When this section applies

(1) This section applies when—

(8 aperson doesnot choose a calculation method to calcu-
late FIF income or loss from an attributing interest for a
period; and

(b)  sections EX 40, EX 40B, and EX 50 do not have the effect of
requiring a particular calculation method to be used.

Struck out (unanimous)
| 1
Default choice
(2) The person istreated as having chosen to use, for the interest
and the period,—

(a) if section EX 40(2) allows the use of the accounting profits
method and it is practical to use that method, that
method; and

(b) if use of that method is not allowed or not practical,—
(i)  the comparative value method if it is practical to

use it; and
(i) the deemed rate of return method if it is not
practical to use the comparative value method.
L ]
New (unanimous)
|

Default choice for direct income interests in FIF of less

than 10%

(2) The person is treated as having chosen to use, for the

period,—
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New (unanimous)

|
(8 for adirectincomeinterest in aforeign company of less
than 10% for which section EX 40(7) allows the use of the

fair dividend rate method,—

(i) the fair dividend rate method if it is practical to
use it; and

(i)  thecost method if it isnot practical to use thefair
dividend rate method:

(b) for any other interest,—

(i)  the accounting profits method, if section EX 40(2)
allowsthe use of that method and it is practical to
useit; or

(i)  the comparative value method if section EX 40(2)
does not allow the use of the accounting profits
method and it is practical to use the comparative
value method; or

(iii) the deemed rate of return method if section EX 40(2)
does not allow the use of the accounting profits
method and it is not practical to use the compara-
tive value method.

|

Defined in this Act: accounting profits method, attributing interest, calculation
method, comparative value method, cost method, deemed rate of return method,
direct income interest, fair dividend rate method, FIF income, foreign company,
loss

Compare: 2004 No 35 s EX 41

EX 42 Accounting profits method
Formula

(1) If apersonisusing the accounting profits method to calcu-
late FIF income or loss from an attributing interest in a FIF,
the total FIF income or loss from all their attributing interests
in the FIF for the relevant accounting period is calculated
using the formula—

(accounting profits or losses — foreign tax)
x income interest.

Definition of items in formula
(2) Theitemsin the formula are defined in subsections (3) to (5).
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©)

(4)

(®)

(6)

()

(8)

Accounting profits or losses

Accounting profits or losses is the net after-tax accounting
profits or losses of the FIF for the accounting period.

Foreign tax

Foreign tax is the total for the accounting period of income

tax on the income of the FIF—

(@ for which the person is liable under the laws of a coun-
try or territory outside New Zealand; and

(b) paid by the person in the accounting period.

Income interest

Incomeinterest isthe person’sincome interest in the FIF for

the accounting period. Theincomeinterest is cal culated under

al the following CFC rules, applying as if the FIF were a

CFC:

(@) sections EX 8 to EX 11 and EX 13:

(b) sections EX 16 and EX 17:

(c) section EX 27, unless the person chooses to apply sub-
section (6).

Election to measure on 31 March only

In order to simplify the process of calculating the person’s
income interest, the person may choose to be treated as hold-
ing, at al times during atax year, the same interest, including
azero one, that they held at the end of the tax year. The person
makes the election by completing their return of income
accordingly for the relevant income year.

Election irrevocable

An election under subsection (6) iS—

(&8 irrevocable and appliesto the person and al their attrib-
uting interests in the FIF in later years; and

(b) overridden by the anti-avoidance rules in sections GB 9 to
GB 16 (which relate to CFCs).

Conversion to New Zealand dollars

The person must choose, for the accounting period and each
later accounting period and for al interests for which the
person uses the accounting profits method,—
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9)

(10)

(11)

(@ for al the calculations to be done in the currency of the
FIF sfinancia accounts, with the result then converted
into New Zealand dollars at the average of the close of
trading spot exchange rates for the (fifteenth) 15th day of
each complete month that fallsin the accounting period,;
or

(b) for al the calculations of the net after-tax accounting
profits or losses of the FIF to be done in New Zealand
dollars.

Reduction in FIF loss to economic loss

In the cases described in subsections (10) and (11), the amount of
any FIF loss calculated under subsection (1) is reduced to be
equal to the person’s corresponding economic loss, if any.

Application of subsection (9): no economic loss

Subsection (9) applies if the person suffers no, or substantially
no, economic loss corresponding to the FIF loss, whether
because of a call option, a put option, or any other reason.

Application of subsection (9): FIF loss excessive

Subsection (9) also applies if the amount of FIF loss is more
than any corresponding economic loss suffered by the person,
whether because of the application of the rulesfor calculating
the person’s income interest or any other reason.

Defined in this Act: accounting period, accounting profits method, amount, attribut-
ing interest, CFC, close of trading spot exchange rate, FIF, FIF income, FIF loss,
income interest, income year, loss, New Zealand, non-resident, pay, quarter, return
of income, tax, tax year

Compare: 2004 No 35 s EX 42

EX 43 Branch equivalent method

D

980

Formula

If a person is using the branch equivalent method to calcu-
late FIF income or loss from an attributing interest in a FIF,
the total FIF income or loss from all their attributing interests
in the FIF for the relevant accounting period is calculated
using the formula—

branch equivalent income or loss x income interest.

10

15

20

25

30

35



Income Tax Part E cl EX 43

)

©)

4)

(®)

(6)

Definition of items in formula

The items in the formulain subsection (1) are defined in subsec-
tions (3) and (4).

Branch equivalent income or loss

Branch equivalent income or loss is the branch equivalent

income or loss of the FIF for the accounting period. Thisis

calculated by applying section EX 21 of the CFC rules—

(8 asif the FIF were a CFC and the person were calculat-
ing their attributed CFC income or loss; and

(b)  applying subsections (5) and (6).

Income interest

Incomeinterest isthe person’sincome interest in the FIF for
the accounting period. Theincomeinterest is cal culated under
all the following CFC rules, applying as if the FIF were a
CFC:

(@) sections EX 8 to EX 11 and EX 13:

(b)  sections EX 16 and EX 17:

(c) section EX 27.

Taxable distributions

If the FIF derives ataxable distribution from anon-complying

trust in the accounting period,—

(@) the taxable distribution is excluded when calculating
the FIF s branch equivalent income or loss, due to the
combined effect of subsection (1) and section EX 21(32); and

(b)  the person has additional attributed CFC income calcu-
lated by multiplying the taxable distribution by the per-
son’s income interest in the FIF; and

(c) the person is liable for income tax on the additional
attributed CFC income at the ratein schedule 1 (Basic tax
rates. income tax, ESCT, RWT, and attributed fringe
benefits) that appliesto amounts under section HC 22 (Use
of tax losses to reduce taxable distributions from non-
complying trusts).

Calculation of additional FIF income or loss

If the FIF itself has an income interest, calculated under sub-
section (4), in a foreign company for the accounting period,
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()

©)

©)

(10)

982

the person has additional FIF income or loss calculated using
the formula—

interest x FIF's FIF income or loss.

Definition of items in formula

In the formulain subsection (6),—

(@) interest is the person’s income interest in the FIF for
the period:

(b) FIF'sFIF income or loss is the FIF' s FIF income or
loss calculated under the rules in section EX 46(4) and (5),
asif—

(i) the FIF were the CFC referred to; and

(i) theFIF sinterest in the foreign company were an
attributing interest, despite any application of
section EX 32.

Application of CFC rules tax credit rules

The rulesin sections LK 1 to LK 7 (which relate to tax credits for
attributed CFC income) apply to alow the person to claim
foreign tax credits but on the basis of the assumptions madein
subsection (9). The rules in those sections alow foreign tax
credits relating to attributed CFC income but apply a jurisdic-
tional ring-fencing approach to the use of tax credits.

Assumptions in reading tax credit rules

Sections LK 1 to LK 7 are applied as if—

(@ the FIF were a CFC; and

(b) the FIF income of the person from the FIF were attrib-
uted CFC income; and

(c) theperson’sincomeinterest, calculated under subsection
(4) were their relevant income interest for the purposes
of those sections; and

(d) any relevant person’s FIF income calculated under the
branch equivalent method from a FIF that is resident in
the relevant country were attributed CFC income.

Reduction in FIF loss to economic loss

In the cases described in subsections (11) and (12), the amount of
any FIF loss calculated under subsections (1) and (6) i S reduced to
be equal to the person’s corresponding economic loss, if any.
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(11)

(12)

Application of subsection (10): no economic loss

Subsection (10) appliesif the person suffers no, or substantially
no, economic loss corresponding to the FIF loss, whether
because of a call option, a put option, or any other reason.

Application of subsection (10): FIF loss excessive

Subsection (10) also applies if the amount of FIF loss is more
than any corresponding economic loss suffered by the person,
whether because of the application of the rules for calculating
the person’s income interest or any other reason.

Defined in this Act: accounting period, amount, attributed CFC income, attributing
interest, branch eguivalent income, branch eguivalent method, CFC, FIF, FIF
income, FIF loss, foreign company, income interest, income tax, 1oss, non-comply-
ing trust, non-resident, quarter, tax, taxable distribution

Compare: 2004 No 35 s EX 43

EX 44 Comparative value method

)

@

©)

4)

Formula
If aperson is using the compar ative value method to calcu-
late FIF income or loss from an attributing interest in a FIF,
the FIF income or loss from that interest for the relevant
income year is calculated using the formula—

(closing value + gains) — (opening value + costs).

Definition of items in formula
The items in the formula are defined in subsections (3) to (6).

Closing value

Closing value is the market value of the person’s interest in
the FIF at the end of the income year. The value is zero if the
person has disposed of the interest or is then applying another
calculation method to it.

Gains

Gainsisthetotal of all amountsthat the person derives during
the income year from holding or disposing of theinterest. The
amounts include any foreign withholding tax or other tax that
the person is allowed as a credit under section LJ 2 (Tax credits
for foreign income tax).
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(®)

(6)

Opening value

Opening value is the market value of the person’sinterest in
the FIF at the end of the previous income year. The value is
zero if the person did not hold the interest then or was then
applying another calculation method to it.

Costs

Costsis the total for the income year of—
(8 al expenditure, if any, that the person incursin acquir-
ing or increasing the interest:
(b)  income tax on the income of the FIF—
(i)  for which the person is liable under the laws of a
country or territory outside New Zealand; and
(i) pad by the person in the income year.

New (unanimous)

(6B)

(6C)

Applying method to direct income interests of less than
10%

Subsection (6C) applies to a person who calculates under sub-

section (1) an amount of FIF income or loss for an attributing

interest in a FIF (the minor attributing interest) that—

(8 isadirect incomeinterest in aforeign company of less
than 10% at atime in the relevant income year; and

(b) isnotaright of akind referred to in section EX 40(8)(a)(i) to
(v).

Reduction of total FIF loss from direct income interests of
less than 10%

If, in the absence of this subsection, the person would have
under subsection (1) atotal FIF lossfor theincome year from all
the person’s minor attributing interests in FIFs, the total FIF
loss for the income year for the person from the minor attrib-
uting interests is zero.
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Struck out (unanimous)

Conversion of foreign currency amounts

(7) If anamount is derived from, or incurred on, the interest in a
foreign currency during the year, the person must choose—
(8 for each such foreign currency amount in the income
year to be converted into New Zealand dollars using the
exchange rate on the day the amount is derived or
incurred; or
(b) for al such foreign currency amounts in the income
year to be converted into New Zealand dollars at the
average of the close of trading spot exchange rates for
the fifteenth day of each month that falls in the year.
L ]
New (unanimous)
Conversion of foreign currency amounts
(7) If anamount in aforeign currency isthe market value of, or is

derived from or incurred on, an interest during an income

year, the person must choose that for the income year and each

later income year and for all interests for which the person
uses the comparative value method,—

(@ each such foreign currency amount in the income year
be converted into New Zealand dollars using the
exchange rate on the day for which the market value is
determined or on which the amount is derived or
incurred; or

(b) al foreign currency amounts in the income year be
converted into New Zealand dollars at the average of
the close of trading spot exchange rates for the 15th day
of each month that fals in the income year.

|

Defined in this Act: amount, attributing interest, calculation method, close of
trading spot exchange rate, comparative value method, direct income interest, FIF,
FIF income, FIF loss, foreign company, foreign withholding tax, income year, |oss,
market value, New Zedland, pay, tax

Compare: 2004 No 35 sEX 44
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New (unanimous)

EX 44B Fair dividend rate method

D

e

©)

(4)

Alternative formulas used

If apersonisusing thefair dividend rate method to calculate

FIF income or loss from an attributing interest in a FIF for an

income year, the calculation depends on whether the personis

a unit trust or other entity (the unit valuer) that—

(@ makesinvestments for the benefit of other persons (the
investors); and

(b) assigns each investor an interest in a proportion of the
net returns from the investments; and

(c) determines the value of the investor’s interest for each
of a number of period (the unit valuation periods)
making up the income year.

FIF income for person not unit valuer

For aperson who isnot a unit valuer, the FIF income from the
attributing interests in a FIF for an income year for which the
person usesthefair dividend rate method is the amount calcu-
lated for the income year using the method in section EX 44C.

FIF income for unit valuer

For a person who is a unit valuer, the FIF income from the
attributing interestsin a FIF for an income year for which the
person uses the fair dividend rate method is the total of the
amounts calculated for each unit valuation period in the
income year using the method in section EX 44D.

FIF loss

If a person is using the fair dividend rate method to calculate
FIF income or loss from an attributing interest in a FIF, the
FIF loss from the attributing interest for an income year is
zero.

Defined in this Act: amount, attributing interest, fair dividend rate method, FIF, FIF
income, FIF loss, income year, investor, loss, unit trust, unit valuation period

Compare: 2004 No 35 s EX 44B
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New (unanimous)

EX 44C Fair dividend rate method: usual method

D

@

©)

(4)

©)

FIF income

If this section applies to a person who calculates FIF income
from attributing interests in a FIF under the fair dividend rate
method for an income year, the FIF income is the total of the
amounts, each calculated for a FIF for the income year using
the formula in subsection (2).

Formula
The formula is—
0.05 x opening x quick sale adjustment.

Definition of items in formula

The items in the formulain subsection (2) are defined in subsec-
tions (4) and (5).

Opening

Opening is the total of the market values of the attributing

interests in a FIF—

(@ for which the person usesthe fair dividend rate method,;
and

(b) that the person holds at the start of the income year.

Quick sale adjustment

Quick sale adjustment is—
(@ zero, if the person in the income year—

(i)  acquires or increases the attributing interest in no
FIF for consideration:

(i) disposes of or reduces the attributing interest in
no FIF after an acquisition or increase of the
interest for consideration; or

(b) if paragraph (a) does not apply, the lesser of—

(i) the amount (the peak holding adjustment)
determined under subsection (6):

(i) the amount (the quick sale gains) that is the
greater of zero and the total for the income year
of amounts calculated, for each attributing
interest that is both acquired and disposed of in

|
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New (unanimous)

(6)

(1)

(8)

9)

|
the income year, by taking the total amount
derived by the person from holding or disposing
of the interest and subtracting the total expendi-
ture that the person incurs in acquiring the
interest.

Peak holding adjustment

The peak holding adjustment is the total for the income year
of the amounts calculated for each FIF using the formulain
subsection (7).

Formula
The formula referred to in subsection (7) is—
0.05 x quick sales x average cost.

Definition of items in formula

The items in the formulain subsection (7) are defined in subsec-
tions (9) and (10).

Quick sales

Quick salesis—

(& zero, if the person in the income year does not acquire
or increase the attributing interest in the FIF for consi-
deration, or does not dispose of or reduce the attributing
interest in the FIF after the acquisition or increase; or

(b) if paragraph (a) does not apply, and no share reorganisa-
tion occurs in the income year, the lesser of the follow-
ing, determined in terms of the amount of the attributing
interest in the FIF (the interest size) that the person
holds at atime in the income year:

(i) thedifference between the interest size that isthe
greatest for the income year and the interest size
at the start of the income year:

(i) thedifference between the interest size that isthe
greatest for the income year and the interest size
at the end of the income year; or

(c) if paragraph (a) does not apply and a share reorganisation
occurs in the income year the amount calculated under
section EX 44E for the income year.

|
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New (unanimous)

(10)

(11)

Average cost
Average cost is—

@

(b)

(©

zero, if the person in the income year does not acquire
or increase the attributing interest in the FIF for consi-
deration, or does not dispose of or reduce the attributing
interest in the FIF after the acquisition or increase; or
if paragraph (a) does not apply, and no share reorganisa-
tion occurs in the income year, the total amount of
expenditure that the person incurs during the income
year in acquiring or increasing the attributing interest in
the FIF divided by the tota for the income year of the
increase in the attributing interest in the FIF for each
acquisition or increase; or

if paragraph (a) does not apply and a share reorganisation
occurs in the income year the amount calculated under
section EX 44E for the income year.

Conversion of foreign currency amounts

If an amount in aforeign currency isthe market value of, or is
incurred on, an interest during an income year, the person
must choose that for the income year and each later income
year and for all interests for which the person uses the fair
dividend rate method—

(@

(b)

each such foreign currency amount in the income year
be converted into New Zealand dollars using the
exchange rate on the day for which the market value is
determined or on which the amount is incurred; or
al foreign currency amounts in the income year be
converted into New Zealand dollars at the average of
the close of trading spot exchange rates for the 15th day
of each month that falls in the income year.

|
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New (unanimous)

|
Identifying attributing interests disposed of in income year

(12) For the purposes of calculating the quick sale gains under
subsection (5)(b)(ii), attributing interests in a FIF are treated as
being disposed of in the reverse order of their acquisition.

Defined in this Act: amount, attributing interest, close of trading spot exchangerrate,
fair dividend rate method, FIF, FIF income, income year, investor, market value,
New Zealand, share reorganisation

Compare: 2004 No 35 s EX 44C

EX 44D Fair dividend rate method for entities that value
investors' units

FIF income

(1) If this section applies to a person who calculates FIF income
from attributing interests in a FIF under the fair dividend rate
method for an income year, the FIF income is the total of the
amounts calculated using the formula in subsection (2) for each
of the periods making up the income year (the unit valuation
periods) for which the entity determines the value of inves-
tors interests.

Formula
(2) Theformulais—
0.05 opening x p;reI:rd + quick sale adjustment.

Definition of items in formula

(3) Theitemsin the formulain subsection (2) are defined in subsec-
tions (4) to (7).

Opening
(49) Opening is the total of the market values of the attributing
interestsin a FIF—
(@ for which the entity uses the fair dividend rate method,;
and
(b) that the entity holds at the start of the unit valuation
period.
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New (unanimous)

®)

(6)

(1)

8

9)

Period
Period is the number of days in the unit valuation period.

Year
Year isthe number of days in the income year.

Quick sale adjustment

Quick sale adjustment is—
(& zero, if the unit valuation period is 1 day; or
(b)  zero, if the entity in the unit valuation period—

(i)  acquiresor increases the attributing interest in no
FIF for consideration:

(i)  disposes of or reduces the attributing interest in
no FIF after an acquisition or increase of the
interest for consideration; or

(c) if paragraphs (a) and (b) do not apply, the lesser of—

(i) the amount (the peak holding adjustment)
determined under subsection (8):

(i) the amount (the quick sale gains) that is the
greater of zero and the total for the income year
of amounts calculated, for each attributing
interest that is both acquired and disposed of in
the income year, by taking the total amount
derived by the entity from holding or disposing of
the interest and subtracting the total expenditure
that the entity incurs in acquiring the interest.

Peak holding adjustment

The peak holding adjustment is the total for the unit valu-
ation period of the amounts calculated for each FIF using the
formula in subsection (9).

Formula
The formula referred to in subsection (8) is—
0.05 x quick sales x average cost.
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New (unanimous)

(11)

Definition of items in formula

(10) Theitemsin the formulain subsection (9) are defined in subsec-
tions (11) and (12).

Quick sales
Quick salesis—

(@

(b)

zero, if the entity in the unit valuation period does not

acquire or increase the attributing interest in the FIF for

consideration, or does not dispose of or reduce the
attributing interest in the FIF after the acquisition or
increase; or

if paragraph (a) does not apply, and no share reorganisa-

tion occursin the unit valuation period, the lesser of the

following, determined in terms of the amount of the
attributing interest in the FIF (the inter est size) that the
entity holds at a time in the unit valuation period:

(i) thedifference between the interest size that isthe
greatest for the unit valuation period and the
interest size at the start of the unit valuation
period:

(i) thedifference between the interest size that isthe
greatest for the unit valuation period and the
interest size at the end of the unit valuation
period; or

(c) if paragraph (a) does not apply and a share reorganisation
occurs in the unit valuation period the amount calcu-
lated under section EX 44E for the unit valuation period.

Average cost

(12) Average cost is—

(& zero, if the entity in the unit valuation period does not
acquire or increase the attributing interest in the FIF for
consideration, or does not dispose of or reduce the
attributing interest in the FIF after the acquisition or
increase; or

(b)  if paragraph (a) does not apply, and no share reorganisa-

tion occursin the unit valuation period, the total amount
of expenditure that the entity incurs during the unit
|
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New (unanimous)

|
valuation period in acquiring or increasing the attribut-
ing interest in the FIF divided by the total for the
income year of the increase in the attributing interest in
the FIF for each acquisition or increase; or
(c) if paragraph (a) does not apply and a share reorganisation
occurs in the unit valuation period, the amount calcu-
lated under section EX 44E for the unit valuation period.

Conversion of foreign currency amounts

(13) If anamount in aforeign currency isthe market value of, or is
incurred on, an interest during an income year, the entity must
choose that for the income year and each later income year
and for al interestsfor which the person usesthefair dividend
rate method—

(@ each such foreign currency amount in the income year
be converted into New Zealand dollars using the
exchange rate on the day for which the market value is
determined or on which the amount is incurred; or

(b) Al foreign currency amounts in the income year be
converted into New Zealand dollars at the average of
the close of trading spot exchange rates for the 15th day
of each month that falls in the income year.

Identifying attributing interests disposed of in income year

(14) For the purposes of calculating the quick sale gains under
subsection (7)(b)(ii), attributing interests in a FIF are treated as
being disposed of in the reverse order of their acquisition.

Defined in this Act: amount, attributing interest, close of trading spot exchangerrate,
fair dividend rate method, FIF, FIF income, income year, investor, market value,
New Zealand, share reorganisation, unit valuation period

Compare: 2004 No 35 s EX 44D

EX 44E Fair dividend rate method and cost method: when
periods affected by share reorganisations

Items and formulas

(1) This section provides for the calculation, for an income year
or unit valuation period (the affected period) in which ashare
reorganisation occurs, of the following:

|
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New (unanimous)

@

@
(b)
(©

|
theitem quick salesfor the purposes of the formulasin
sections EX 44C(7), EX 44D(9), and EX 45B(2):

the item aver age cost for the purposes of the formulas
in sections EX 44C(7), EX 44D(9), and EX 45B(2):

the item change for the purposes of the formula in
section EX 45B(7)(h).

Treatment of affected period in which share reorganisation
occurs

For the purposes of calculating the items for an affected
period under this section,—

@
(b)

(©)

(d)

the affected period is treated as consisting of periods
(the reor ganisation periods) that do not overlap:
each reorganisation period in the affected period—
(i)  begins with the start of the affected period or a
share reorganisation in the affected period; and
(i) ends before the next later event that is a share
reorganisation or the end of the affected period:
the amount of the attributing interest in the FIF held by
the person a any time (the comparison time) in a
reorganisation period, is treated as corresponding to an
amount (the equivalent interest size) equal to the
amount of the attributing interest in the FIF that the
person would hold at the end of the affected period if,
after the comparison time, the person did not increase or
reduce the attributing interest in the FIF except under
share reorganisations occurring in the affected period:
the amount of an acquisition or increase (the acquired
interest) by the person of the attributing interest in the
FIF other than under a share reorganisation istreated as
corresponding to an amount (the equivalent acquired
interest) equal to the difference between—
(i) the equivalent interest size for the time of the
acquisition or increase; and
(i)  the amount that would be the equivalent interest
size for the time of the acquisition or increase if
the person were not to have the acquired interest.
|
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New (unanimous)

©)

(4)

®)

(6)

Quick sales

Under this section, the item quick sales, for a person and an

affected period, is the lesser of the following:

(@) the difference between the equivalent interest size that
isthe greatest for the affected period and the equivalent
interest size for the start of the affected period:

(b) the difference between the equivalent interest size that
isthe greatest for the affected period and the equivalent
interest size for the end of the affected period.

Average cost

Under this section, the item aver age cost, for a person and an
affected period, is the total amount of expenditure that the
person incurs during the affected period in acquiring or
increasing the attributing interest in a FIF divided by the total
for the affected period of the equivalent acquired interest for
each acquisition or increase.

Change

Under this section, the item change, for a person and an
affected period, is the difference between the equivalent
interest size for the start of the affected period and the
equivalent interest size for the start of the period before the
affected period.

Conversion of foreign currency amounts

If an amount in a foreign currency is incurred on an interest
during an affected period, the person must use the method for
converting the amount to New Zealand currency chosen under
section EX 44C, EC 44D, or EC 45B by the person for the income
year of the affected period.

Defined in this Act: amount, attributing interest, FIF, income year, share reorganisa-
tion, unit valuation period

Compare: 2004 No 35 s EX 44E
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EX 45 Deemed rate of return method

D

)

©)

(4)

©)

(6)

996

Formula changes if interest changes

If a person is using the deemed rate of return method to

calculate FIF income or loss from an attributing interest in a

FIF for anincome year, the FIF income or lossis cal culated—

(@ by the formulain subsection (3) (the standard formula)
if the person has held the interest unchanged throughout
the income year; and

(b) by totalling the amounts calculated by the formula in
subsection (5) (the part-year formula) for each part of
the income year during which the interest is unchanged,
in any other case.

When interest changes

A person’s attributing interest in a FIF changes during an

income year if the person—

(& acquires or increases the interest; or

(b)  disposesof or reducestheinterest, but merely receiving
an annuity payment from the interest is not adisposal or
reduction.

Sandard formula
The standard formula is—
opening book value x deemed rate.

Definition of items in standard formula

In the standard formula,—

(@ opening book value isthe book value of the interest at
the end of the previous income year, calculated under
subsection (7):

(b) deemed rateistherate set by the Governor-General by
Order in Council for this section for the relevant income
year.

Part-year formula
The part-year formulais—

(opening book value + costs) x (deemed rate x days)
365.

Definition of items in part-year formula
In the part-year formula,—
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()

©)

@

(b)

(©)

(d)

opening book value is the book value, if any, of the

interest at the end of the period before the part of the

income year, calculated under subsection (7):

costs is the total for the part of the income year of—

(i) all expenditure, if any, that the person incurs in
acquiring or increasing the interest:

(i) income tax on the income of the FIF for which
the person is liable under the laws of a country or
territory outside New Zealand and which is paid
by the person in the part of the income year:

deemed rateistherate set by the Governor-General by

Order in Council for this section for the relevant income

year:

days is the number of days in the part of the income

year; and for this purpose, an acquisition or increase is

treated as occurring at the start of a day, and a disposi-

tion or reduction is treated as occurring at the end of a

day.

Closing book value formula

The book value, at the end of an income year or, in acasein
which subsection (5) applies, a part of an income year, of an
attributing interest of a person in a FIF under the deemed rate
of return method is, unless subsection (9) applies, calculated
using the formula (the closing book value formula)—

(opening book value + costs
+ deemed income + top-up amounts) — gains.

Definition of items in closing book value formula
In the closing book value formula,—

(@

(b)

opening book value is the book value, if any, of the

interest at the end of the previous income year or the

part of the income year, calculated under subsection (7):

costs is the total for the income year or part of the

income year of—

(i) all expenditure, if any, that the person incurs in
acquiring or increasing the interest:

(i)  income tax on the income of the FIF for which
the personis liable under the laws of a country or
territory outside New Zealand and which is paid
by the person in the income year or part of the
income year:
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9)

(10)

(11)

998

(c) deemed incomeisthe FIF income from the interest for
the year or the part of the income year calculated under
subsection (3) or (5):

(d) top-up amounts is amounts, gains from holding or
disposing of the interest, that are top-up FIF income in
the year under section EX 48 or EX 49:

(e) gainsisthetotal of all anounts that the person derives
during the year or the part of the income year from
holding or disposing of the interest; the amountsinclud-
ing any foreign withholding tax or other tax that the
person is alowed as a credit under section LJ 2 (Tax
credits for foreign income tax).

Closing book value zero if changing method

The closing book value is aways zero if the person isusing a
calculation method for the interest different from the deemed
rate of return method at the end of the income year or, in a
case to which subsection (5) applies, the part of the income year.

Top-up income if deemed rate inadequate

If the closing book value of aperson’s attributing interest in a
FIF at the end of an income year or a part of anincomeyear is
below zero, the person has additional FIF income equal to the
deficit for the relevant income year.

When subsection (10) does not apply

Subsection (10) does not apply if—

(@ the personisanatura person; and

(b) atal timesduring the income year the total value of the
person’ s attributing interestsin FIFsis $250,000 or less,
the value of each interest being—

(i) its book value, calculated under subsection (7), at
the end of the previousincomeyear, if the person
held the interest then and used the deemed rate of
return method to calculate FIF income for al
attributing interests in the previous income year:

(i) its market value, in any other case; and

(c) thedeficitin closing book value arises only because the
person disposed of some or al of the interest; and

(d) the gain that the person derived from disposing of the
interest or part-interest is not income, or isincome only
to the extent to which it gives rise to FIF income.
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(12)

(13)

(14)

(15)

Top-up income if gains more than deemed income

A person calculating FIF income under the deemed rate of
return method can also have additiona FIF income under
section EX 48.

FIF income reduced on disposal if deemed rate excessive

If a person has disposed of the whole of an attributing interest
in a FIF and the closing book value for the relevant income
year or the part of the income year is more than zero, the
excess is subtracted when the person’s FIF income under the
deemed rate of return method for the income year is
calculated.

When subsection (13) does not apply

Subsection (13) does not apply if—

(@ the person isanatura person; and

(b) at all times during the income year the total value of
attributing interests in FIFs held by the person is
$250,000 or less, the value of each interest being—

(i) its book value, calculated under subsection (7), at
the end of the previousincome year, if the person
held the interest then and used the deemed rate of
return method to calculate FIF income for all
attributing interests in the previous income year:

(i) its market value, in any other case; and

(c) the gain that the person derived from disposing of the
interest or part-interest is not income, or isincome only
to the extent to which it gives rise to FIF income.

Conversion of foreign currency amounts

If an amount is derived from, or incurred on, the interest in a
foreign currency during the income year, the person must
choose, for the income year and each later year and for all
interests for which the person uses the deemed rate of return
method,—

(@ for each such foreign currency amount in the income
year to be converted into New Zealand dollars using the
exchange rate on the day the amount is derived or
incurred; or

(b) for all such foreign currency amounts in the year to be
converted into New Zeadland dollars at the average of

999

10

15

20

25

30

35



Part E cl EX 45 Income Tax

the close of trading spot exchange rates for the 15th day
of each complete month that falls in the income year.

Defined in this Act: amount, attributing interest, calculation method, close of
trading spot exchange rate, deemed rate of return method, FIF, FIF income, foreign
withholding tax, income, income year, loss, market value, New Zealand, pay, tax

Compare: 2004 No 35 s EX 45

Additional FIF income or loss if CFC owns FIF

New (unanimous)

EX 45B Cost method

)

e

©)

(4)

FIF income from interest

If apersonisusing the cost method to cal culate FIF income or

loss from an attributing interest in a FIF—

(@ theFIFincomefrom theinterest for the relevant income
year is the greater of zero and the amount calculated
using the formula in subsection (2):

(b) the FIF loss from the interest for the relevant income
year is zero.

Formula
The formula referred to in subsection (1) is—
0.05 x (opening value + (quick sales x average cost)).

Definition of items in formula

The items in the formulain subsection (2) are defined in subsec-
tions (4) to (6).

Opening value

Opening valueisthetotal of the market values of the attribut-

ing interests in a FIF—

(@  zero, if therelevant income year isthe year in which the
person acquires the interest; or

(b) the amount of an independent valuation of the market
value of the interest at the start of the relevant income
year, if the person holds the interest at the start of the
relevant income year, and—
(i) theinterest was not an attributing interest for the

income year before the relevant income year:
|
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New (unanimous)

(®)

(©

(d)

(€)

|
(i) the person has used the cost method for the
interest for a period of 4 or more income years
ending before the relevant income year and has
not applied this paragraph to the interest for any
of those income years; or
the amount cal cul ated using the formulain subsection (7),
if the person’ s attributing interest (the current opening
interest) at the start of the relevant income year is the
same as the person’ s attributing interest (the preceding
opening interest) at the start of the income year before
the relevant income year; or
the amount cal culated using the formulain subsection (8),
if the person’s current opening interest is more than the
preceding opening interest; or
the amount cal culated using the formulain subsection (9),
if the person’s current opening interest is less than the
preceding opening interest.

Quick sales
Quick salesis—

(@

(b)

(©

zero, if the person in the relevant income year does not

acquire or increase the attributing interest in the FIF for

consideration or does not dispose of or reduce the attrib-
uting interest in the FIF after an acquisition or increase;
or

if paragraph (a) does not apply and no share reorganisa-

tion occursin the relevant income year, the lesser of the

following, determined in terms of the amount of the
attributing interest in the FIF (the inter est size) that the
person holds at atime in the relevant income year:

(i) thedifference between the interest size that isthe
greatest for the income year and the interest size
at the start of the income year:

(i) thedifference between the interest size that isthe
greatest for the income year and the interest size
at the end of the income year; or

if paragraph (a) does not apply and a share reorganisation

occurs in the income year, the amount calculated under

section EX 44C for the income year.
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New (unanimous)

(6)

(1)

(8)

9)

(10)

(11)

Average cost

Average cost is—

(@ zero, if the person in the relevant income year does not
acquire or increase the attributing interest in the FIF for
consideration, or does not dispose of or reduce the
attributing interest in the FIF after the acquisition or
increase; or

(b) if paragraph (a) does not apply, and no share reorganisa
tion occursin the relevant income year, the total amount
of expenditure that the person incurs during the relevant
income year in acquiring or increasing the attributing
interest in the FIF divided by the total for the relevant
income year of each increase in the attributing interest
in the FIF for each acquisition or increase; or

(c) if paragraph (a) does not apply and a share reorganisation
occurs in the unit valuation period, the amount calcu-
lated under section EX 44C for the relevant income year.

Formulas for opening value: first formula
The formula referred to in subsection (4)(c) iS—
preceding + FIF income.

Formulas for opening value: second formula
The formula referred to in subsection (4)(d) iS—
preceding + FIF income + (change x average cost).

Formulas for opening value: third formula

The formula referred to in subsection (4)(e) iS—
opening interest
preceding interest

x (preceding + FIF income).

Definition of items in formulas

The items in the formulas in subsections (7) to (9) are defined in
subsections (11) to (16).

Preceding

Preceding isthe opening value for the income year before the
relevant income year.
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New (unanimous)

(12)

(13)

(14)

FIF income

FIF income is the FIF income under subsection (1) for the
attributing interest for the income year before the relevant
income year.

Change
Changeis—

(@

(b)

if no share reorganisation occurs in the income year
before the relevant income year, the difference between
the person’s attributing interest at the start of the rele-
vant income year and the person’s attributing interest at
the start of the income year before the relevant income
year:

if a share reorganisation occurs in the income year
before the relevant income year, the amount calculated
under section EX 44C for the income year before the rele-
vant income year.

Average cost
Average cost is—

(@

(b)

(©

zero, if the person in theincome year before the relevant
income year does not acquire or increase the attributing
interest in the FIF for consideration, or does not dispose
of or reduce the attributing interest in the FIF after the
acquisition or increase; or
if paragraph (a) does not apply, and no share reorganisa-
tion occurs in the income year before the relevant
income year, the total amount of expenditure that the
person incurs during the income year in acquiring or
increasing the attributing interest in the FIF divided by
the total for the income year of the increase in the
attributing interest in the FIF for each acquisition or
increase; or
if paragraph (a) does not apply and a share reorganisation
occurs in the income year before the relevant income
year the amount calculated under section EX 44C for the
income year before the relevant income year.

|

1003

10

15

20

25

30

35



Part E cl EX 45B Income Tax

New (unanimous)

(15)

(16)

(17

Opening interest
Opening interest is the amount of the attributing interest at
the start of the relevant income year.

Preceding interest

Preceding interest isthe amount of the attributing interest at
the start of the income year before the relevant income year.

Conversion of foreign currency amounts

If an amount in aforeign currency isthe market value of, or is
incurred on, an interest during an income year, the person
must choose that for the income year and each later income
year and for all interests for which the person uses the cost
method—

(@ each such foreign currency amount in the income year
be converted into New Zealand dollars using the
exchange rate on the day for which the market value is
determined or on which the amount is incurred; or

(b) al foreign currency amounts in the income year be
converted into New Zealand dollars at the average of
the close of trading spot exchange rates for the 15th day
of each month that falls in the income year.

Defined in this Act: amount, attributing interest, close of trading spot exchangerate,
cost method, FIF, FIF income, FIF loss, income year, market value, New Zealand,
share reorganisation, unit valuation period

Compare: 2004 No 35 s EX 45B

EX 46 Additional FIF income or lossif CFC owns FIF

D

1004

Application of this section

This section applies when—

(8 aperson has an income interest of 10% or more in a
CFC for an accounting period under sections EX 8 to EX 17;
and

(b) because section EX 21(33) applies, FIF income and FIF
loss is not taken into account in calculating the branch
equivalent income or loss of the CFC for the period for
the person.
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)

©)

(4)

©)

(6)

Calculation of FIF income or loss

The person instead has FIF income or loss, for the income
year in which the period ends, calculated using the formula—

income interest x CFC's FIF income or |oss.

Definition of items in formula

In the formula,—

(& income interest isthe person’s income interest in the
CFC for the period under sections EX 8 to EX 13:

(b) CFC'sFIFincomeor lossisthe CFC's FIF income or
loss for the period calculated under subsections (4) and (5).

Application of FIF rules to choice of method

The person must—

(@ choose, under sections EX 38 to EX 41, the calculation
method for calculating the CFC’s FIF income or |oss;
and

(b)  otherwise apply the calculation rules in sections EX 38 to
EX 49 as if the person directly held the attributing
interest; and

(c) apply the FIF loss ring-fencing rules in section(s) DN (8
(Ring-fencing cap on deduction: not branch equivalent
method) and DN) 9 (Ring-fencing cap on deduction:
branch equivalent method) asif the person directly held
the attributing interest.

Exclusion of policyholders entitlements

Despite subsection (4), the CFC’s FIF income or loss does not
include any amount actuarially determined to be attributable
to policyholdersin the CFC or another company as aresult of
applying section EX 21(25) and (26) to the CFC.

Unqualified grey list CFCs
This section applies whether or not the CFC is an unqualified
grey list CFC under section EX 22 for the period.
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(1)

Disclosure restrictions on grey list CFCs

No FIF income or loss arises under this section to the extent to
which section EZ 32 (Disclosure restrictions on grey list CFCs
before 2011-12) applies.

Defined in this Act: accounting period, amount, attributing interest, branch
equivalent income, calculation method, CFC, company, FIF, FIF income, FIF loss,
FIF rules, grey list, income interest, income year, loss

Compare: 2004 No 35 s EX 46

Relationship with other provisionsin Act

EX 47 Codes. compar ative value method, (and )deemed rate

of return method(s), fair dividend rate method, and cost
method

When this section applies

(1) This section applies when a person has an attributing interest
in a FIF and calculates their FIF income or loss from the
interest for a period using—

(@ the comparative value method (or):
(b)  the deemed rate of return method:
New (unanimous)
|
(c) thefair dividend rate method:
(d) the cost method.
|
No income other than FIF income

(2) The person is treated as not having any income from the
interest for the period other than FIF income and, in particular,
any dividends derived in the period from the interest and any
income gained from disposing of the interest in the period are
disregarded.

No deductions other than FIF loss
(3) The person is denied a deduction for any amount incurred in
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the period on acquiring some or al of the interest, except to
the extent to which the amount is taken into account under the
relevant calculation method in calculating FIF income or loss
for the period.
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Application of trading stock rules

(4) Theinterest isnot trading stock in the period and accordingly
subpart EB (\/aluation of trading stock (including dealer’slive-
stock)) does not apply.

Defined in this Act: amount, attributing interest, calculation method, comparative
value method, cost method, deduction, deemed rate of return method, dividend, fair
dividend rate method, FIF, FIF income, FIF loss, income, loss, trading stock

Compare: 2004 No 35 s EX 47

EX 48 Top-up FIF income: deemed rate of return method
When this section applies

(1) This section applies at any time when a person—
(@ hasan attributing interest in a FIF for a period; and
(b) iscaculating the FIF income or loss from the interest
using the deemed rate of return method; and
(c) derivesin the period, from holding or disposing of the
interest, an amount that would have been income if
section EX 47(2) had not applied.

Formula

(2) The gan is FIF income to the extent to which the amount
calculated using the following formulais positive:

total income gains — total FIF income.

Definition of items in formula

(3) Intheformula—

(@ total income gains is the total of amounts, including
the amount in question, derived by the person until that
time from holding or disposing of the interest that
would have been income if section EX 47(2) had not
applied:

(b) total FIF incomeisthetotal of FIFincome, reduced by
the total of any FIF losses, derived by the person from
the interest until, and including, the relevant period.

Consequence of partial sales

(4) If the person disposes of part of the interest, this section
applies to the part disposed of and the part retained asif they
were separate interests. If this means that an apportionment is
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necessary, it must be done on the basis of the respective
market values at the time the part interest is disposed of .

Defined in this Act: amount, attributing interest, deemed rate of return method, FIF,
FIF income, FIF loss, income, loss, market value

Compare: 2004 No 35 s EX 48

EX 49 Top-up FIF income: 1 April 1993 uplift interests
When this section applies
This section applies at any time if a person—

D

2

©)

4)

1008

(@ hasan attributing interest in a FIF for a period; and

(b) held the interest on 2 July 1992; and

(c) caculated their FIF income from the interest in the
period starting on 1 April 1993 under the comparative
value method or the deemed rate of return method; and

(d) wastreated as having reacquired the interest on 1 April
1993 for an uplifted cost under section CG 23(1)(d) of
the Income Tax Act 1994 or EZ 7 of the Income Tax
Act 2004; and

(e) derivesin the period, from holding or disposing of the
interest, an amount that would have been income if
section EX 47(2) had not applied.

Formula

The gain is FIF income to the extent to which the amount
calculated using the following formulais positive:

total income gains — total FIF income.

Definition of items in formula
In the formula,—

(@

(b)

total income gains is the total of amounts, including
the amount in question, that the person derived until
that time from holding or disposing of the interest that
would have been income if section EX 47(2) had not
applied:

total FIF incomeisthetotal of FIF income, reduced by
thetotal of any FIF losses, that the person derived from
the interest until, and including, the relevant period.

Consequence of partial sales

If the person disposes of part of the interest, this section
applies to the part disposed of and the part retained asif they
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were separate interests. If this means that an apportionment is
necessary, it must be done on the basis of the respective
market values at the time the part interest is disposed of .

Defined in this Act: amount, attributing interest, comparative value method,
deemed rate of return method, FIF, FIF income, FIF loss, income, market value

Compare: 2004 No 35 sEX 49

Changing calculation method

EX 50 Limits on changes of method
No change unless allowed

Once a person uses a particular calculation method to calcu-
late FIF income or lossfor an attributing interest in aFIF for a
particular period, they must use the same method for interests
in the FIF for the next period unless they are allowed to
change under subsections (2) to (7).

D

)

Change on practical grounds

The person may change if it is not practical to continue with
the same method because—

(@

(b)
(©)

(d)

(€)

in the case of the accounting profits method, section
EX 40(2) prevents its continued use or it isimpossible to
obtain enough information to continue to use it:

in the case of the branch equivalent method, it isimpos-
sible to obtain enough information to continue to useit:
in the case of the comparative value method, it is
impossible to find out the end-of-year market value of
the interest:

in the case of the deemed rate of return method, if the
person was entitled to use that method only by falling
under the $250,000 threshold in section EX 40(4)(b), the
threshold is exceeded:

in the case of the deemed rate of return method, if it was
the default method under section EX 41, it ceasesto be the
default method:

New (unanimous)

(f)

|
in the case of the fair dividend rate method, it isimpos-
sible to find out the start-of-year market value of the
interest except by an independent valuation:
|
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New (unanimous)

|

(g) in the case of the cost method, if it was the default

method under section EX 41, it ceases to be the default
method.

©)

(4)

©)

(6)

1010

Choosing to change

The person may also change by notice to the Commissioner
if—
(@) the notice complies with subsection (4); and
(b) either—
()  the person is a natura person and the $250,000
threshold in subsection (5) iS not exceeded; or
(i) the change is to, or from, the branch equivaent
method and within subsections (6) and (7).

Notice of election

The notice of an election to change under subsection (3) must—

(@ give the reasons for the change; and

(b) comply with the Commissioner’s notice requirements,
and

(c) be given before the end of the first income year or
accounting period for which the change isto take effect,
unless the Commissioner agrees to a retrospective
notice; and

(d) inthe case of anatural person relying on the $250,000
threshold test in subsection (3)(b)(i), be given before the
end of the year or period that is before the one from the
end of which the change takes effect.

Natural person: $250,000 threshold

A natural person may make an election under subsection (3) if
the total market value of their attributing interests in FIFs is
$250,000 or less at the end of the income year or accounting
period before the year or period from the end of which the
change takes effect.

Changing to or from branch equivalent method

A person may make an election under subsection (3) to
change—

(@ to the branch equivalent method if—
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()

(i) thisisthefirst timethey have chosen to changeto
the branch equivalent method for an attributing
interest in the FIF; or

(if) subsection (7) allows them to make another
election:

(b)  from the branch equivalent method if—

(i) they are changing back to a calculation method
that they used for attributing interests in the fund
before they used the branch equivalent method;
and

(i) thisisthe first time they have chosen to change
from the branch equivalent method, unless sub-
section (7) allows them to make another election.

Repeated changes to or from branch equivalent method

A person may change more than once to, or from, the branch

equivaent method if—

(@ there has been a change in circumstances, such as a
significant change in shareholding, that significantly
changes their ability to obtain enough information to
use the branch equivalent method; and

(b) atering their income tax liability is not the principal
purpose or effect of the change.

New (unanimous)

(8)

Repeated changes between fair dividend rate method and
compar ative value method

A person may change more than once from the fair dividend
rate method to the comparative value method and from the
comparative value method to the fair dividend rate method if
the person is a natural person or the trustee of atrust that—
(8 isacomplying trust; and
(b) isestablished mainly for the benefit of—
(i) anatural person for whom the settlor has natural
love or affection:
(i) an organisation or trust with income that is
exempt income under section CW 40 or CW 41
(which relate to charitable trusts); and
|
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New (unanimous)

(¢) has no settlor who is not a natural person; and
(d) isnot asuperannuation scheme.
|

Defined in this Act: accounting period, accounting profits method, attributing
interest, branch equivalent method, calculation method, Commissioner, compara-
tive value method, complying trust, cost method, deemed rate of return method,
exempt income, fair dividend rate method, FIF, FIF income, income tax liability,
income year, Toss, market value, notice, settlor, superannuation scheme, trustee

Compare: 2004 No 35 s EX 50

EX 51 Consequences of changesin method

D

Changes between cost-based methods and 1ook-through
methods

Subsection (2) appliesif a person holding an attributing interest
in a FIF changes the calculation method for calculating FIF
income or loss from the interest—

Struck out (unanimous)

1
(@ from either of the cost-based calculation methods (the
comparative value method and the deemed rate of
return method) to either of the look-through calculation
methods (the accounting profits method and the branch
equivalent method); or
(b) from either of the look-through methods to either of the
cost-based methods.

New (unanimous)

|
(@ from 1 of the 4 cost-based calculation methods (the
comparative value method, the deemed rate of return
method, the fair dividend rate method, or the cost
method) to either of the look-through cal culation meth-
ods (the accounting profits method or the branch
equivalent method); or
(b) from either of the look-through calculation methods to
1 of the 4 cost-based calculation methods.
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)

©)

(4)

Treatment as sale for market value

The person is treated as having—

(@ disposed of the interest to an unrelated person immedi-
ately before the start of the first accounting period to
which the new method applies; and

(b) reacquired it immediately after the start of the period;
and

(c) received for the disposal and paid for the reacquisition
an amount equal to the interest’s market value at the
time.

Changes from comparative value method or fair dividend
rate method to cost method or deemed rate of return
method

If a person holding an attributing interest in a FIF changes
from either of the comparative value method and the fair
dividend rate method to either of the cost method and the
deemed rate of return method for calculating FIF income or
loss from the interest, the person is treated as having—

(8 disposed of the interest to an unrelated person immedi-
ately before the start of the first income year to which
the new method applies; and

(b) reacquired it immediately after the start of the income
year; and

(c) received for the disposal and paid for the reacquisition
an amount equal to the interest’s market value at the

time of the disposal.

Changes from cost method or deemed rate of return method
to comparative value method or fair dividend rate method

If a person holding an attributing interest in a FIF changes
from either of the cost method or the deemed rate of return
method to either of the comparative value method or fair
dividend rate method for calculating FIF income or loss from
the interest, the person is treated as having—

(@ disposed of the interest to an unrelated person immedi-
ately before the start of the first income year to which
the new method applies; and

(b) reacquired it immediately after the start of the income
year; and
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(©

received for the disposal and paid for the reacquisition
an amount equal to,— (the interest’s closing book
value, calculated under section EX 45(7), at the end of
the previous income year.)

New (unanimous)

|
(i)  for aperson changing from the cost method, what
would have been the interest's opening vaue
under section EX 45B if the person had applied the
cost method for the income year; or
(i) for a person changing from the deemed rate of
return method, the interest’s closing book value
under section EX 45(7) for the preceding income
year.
|

Defined in this Act: accounting period, accounting profits method, amount, attribut-
ing interest, branch equivalent method, calculation method, comparative value
method, cost method, deemed rate of return method, fair dividend rate method, FIF,

FIF income, income year, loss, market value, pay

Compare: 2004 No 35 sEX 51

Cases of entry into and exit from FIF rules

EX 52 Migration of persons holding FIF interests
Leaving New Zealand
(1) Subsection (2) applies if a person—

(@
(b)
(©

ceases to be resident in New Zealand; and

holds an attributing interest in a FIF at the time; and
for the period before the change of residence, calculates
FIF income or loss from the interest using—(uses the
compar ative value method or the deemed rate of return
method to calculate FIF income or loss from the
interest.)

New (unanimous)

(i)  the comparative value method:
(i)  the deemed rate of return method:
(iii) the fair dividend rate method:

(iv) the cost method.
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Treatment as sale at market value

(2) The person is treated as—

(@ having sold the interest immediately before the change
of residence for an amount equal to its market value at
the time; and

(b) not holding the interest when not resident in New
Zealand, unless they become resident again and subsec-
tions (3) and (4) apply.

Coming to New Zealand

(3) Subsection (4) applies if a person—

(& isanon-resident or atransitional resident; and

(b) becomes a New Zealand resident who is not a transi-
tional resident; and

(c) holds an attributing interest in a FIF at the time; and

(d) for the period after the change of residence or status,
calculates FIF income or loss from the interest using—
(uses the comparative value method or the deemed rate
of return method to calculate FIF income or loss from
the interest.)

New (unanimous)
|
(i)  the comparative value method:
(i)  the deemed rate of return method:
(iii) the fair dividend rate method:
(iv) the cost method.
Treatment as purchase at market value
(49) The person istreated as—

(& having bought the interest immediately after the change
of residence or status for an amount equal to its market
value at the time; and

(b)  not holding it when (not resident in New Zealand) the
person is a transitional resident or not a New Zealand
resident, unless they had previously ceased being resi-
dent and subsections (1) and (2) applied.

Look-through calculation method: relevance of income

interest rules

(5) Subsection (6) applies if a person—
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(6)

(@) ceasesto be—

(M
(i)
(iii)

aNew Zealand resident who is not a transitional
resident, and becomes a non-resident:
anon-resident, and becomes a New Zealand resi-
dent who is not a transitional resident:

a transitional resident, and becomes a New
Zedland resident who is not a transitional resi-
dent; and

(b) holds an attributing interest in a FIF at the time; and

(c) for the accounting period in which the change occurs,
uses the accounting profits method or (deemed rate of
return) branch equivalent method to calculate FIF
income or loss from the interest.

Income interest rules

The income interest rule in section EX 16 is relevant to the
calculation of the amount of FIF income or lossfor the period.

Defined in this Act: accounting period, accounting profits method, amount, attribut-
ing interest, branch equivalent method, calculation method, comparative value
method, cost method, deemed rate of return method, fair dividend rate method, FIF,
FIF income, FIF Toss, income interest, loss, market value, New Zedland, New
Zealand resident, non-resident, resident in New Zealand, transitional resident

Compare: 2004 No 35 s EX 52

EX 53 Changesin application of FIF exemptions

Exemptions ceasing to apply

Subsections (2) (and (3)) to (4) apply if a person—

(@ holdsrightsin 1 of the categories of rights described in

section EX 30(2) to (4); and
(b) either—

D

1016

(i)

(i)

the rights become an attributing interest in a FIF
because 1 of the exemptions in sections EX 32 to
EX 37 ceases to apply; or

the person starts having FIF income or loss from
the rights because they incur a cost on an attribut-
ing interest in a FIF and exceed the $50,000
threshold in sections €Q 5(1)(d) or (db) (When FIF
income arises) and DN 6(1)(d) or (db) (\When FIF loss
arises).
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)

©)

(4)

®)

Market value for cost-based methods

If the person uses the comparative value method, (or) deemed

rate of return method, the fair dividend rate method, or the

cost method to calculate FIF income or lossfrom therightsfor

the period following the change, the person is treated as

having—

(@ disposed of the rights to an unrelated person immedi-
ately before the change; and

(b) reacquired them immediately after the change; and

(c) received for the sale and paid for the repurchase an
amount equal to their market value at the time.

Calculation of reduction in FIF income or loss

If the change occurs during an accounting period of the FIF
and the person uses the accounting profits method or the
(deemed rate of return) branch equivalent method to calculate
FIF income or loss from the rights for that period, the FIF
income or loss is reduced by subtracting the amount calcu-
lated using the formula—

days before change
daysin period.

FIF income or loss x

Definition of items in formula

In the formula in subsection (3),—

(@ FIF income or loss is the FIF income or loss of the
person from the rights for the period before allowing for
the reduction:

(b) daysbefore change isthe number of complete daysin
the period before the change occurs:

(c) daysin period isthe number of days in the period.

Exemptions applying
Subsections ((2)6) to ((4)8) apply if a person—
(& holds an attributing interest in a FIF; and
(b) either—
(i) theinterest ceasesto bean attributing interest ina
FIF because 1 of the exemptions in sections EX 32
to EX 37 starts to apply; or
(i)  the person ceases having FIF income or loss from
the interest because they dispose of an attributing
interest in a FIF and fall below the $50,000
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(6)

(1)

(8)

1018

threshold in sections €Q 5(1)(d) or (db) and DN 6(1)(d)
or (dh).

Market value for cost-based methods

If the person uses the comparative value method, (or) the

deemed rate of return method, fair dividend rate method, or

cost method to calculate FIF income or loss from the interest

for the period before the change, the person is treated as

having—

(8 disposed of the interest to an unrelated person immedi-
ately before the change; and

(b) (repurchased) reacquired it immediately after the
change; and

(c) received for the sale and paid for the repurchase an
amount equal to its market value at the time.

Calculation of reduction in FIF income or loss

If the change occurs during an accounting period of the FIF
and the person uses the accounting profits methods or the
(deemed rate of return) branch equivalent method to calculate
FIF income or loss from the interest for that period, the FIF
income or loss is reduced by subtracting the amount calcu-
lated using the formula—

days after change

FIF income or loss x - .
days in period.

Definition of items in formula

In the formula in subsection (7),—

(@ FIF income or loss is the FIF income or loss of the
person from the interest for the period before allowing
for the reduction:

(b) days after change is the number of complete days in
the period after the change occurs:

(c) daysin period isthe number of days in the period.

Defined in this Act: accounting period, accounting profits method, amount, attribut-
ing interest, branch equivalent method, comparative value method, cost method,
deemed rate of return method, fair dividend rate method, FIF, FIF income, Toss,
market value, pay

Compare: 2004 No 35 s EX 53
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EX 54 (FIFs) Entities (migrating) emigrating from New

D

@

©)

(4)

Zealand
When this section applies

This section applies when a person holds rights that become
an attributing interest in a FIF because an entity becomes a
FIF.

Treatment as sale and repurchase

The person is treated as having—

(@ disposed of the interest immediately before the change
to an unrelated person; and

(b)  repurchased it immediately after the change; and

(c) received for the sale and paid for the repurchase an
amount equal to the market value of the interest at the
end of the business day on which the change occurred.

Calculation of reduction in FIF income or loss

If the change occurs during an accounting period of the FIF
and the person uses the accounting profits method or branch
equivalent method to calculate FIF income or loss from the
rights for that period, section EX 25 does not apply and the FIF
income or loss is reduced by subtracting the amount calcu-
lated using the formula—

days before change
days in period.

FIF income or loss x

Definition of items in formula

In the formula,—

(@ FIF income or loss is the FIF income or loss of the
person from the rights for the period before allowing for
the reduction:

(b) daysbefore change is the number of complete daysin
the period before the change occurs:

(c) daysin period isthe number of days in the period.

Defined in this Act: accounting period, accounting profits method, amount, attribut-
ing interest, branch equivalent method, business, FIF, FIF income, loss, market
value, New Zealand, pay

Compare: 2004 No 35 sEX 54
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New (unanimous)

EX 54B FIF rulesfirst applying to interest on or after 1 April

D

)

©)

2007

When this section applies
This section applies when—

@

(b)

(©

a person has rights in a FIF—

(i) ontheday (the preceding day) before an income
year; and

(i) onthe day (the application day) that begins the
income year; and

for the period ending on the preceding day,—

(i) therights are not an attributing interest:

(i)  therights are an attributing interest for which the
person does not have FIF income or loss; and

for the period beginning on the application day, the

rights are an attributing interest for which the person

has FIF income or loss.

Treatment as disposal and acquisition
The person is treated as having—

@
(b)
(©)

disposed of the interest immediately before the applica-
tion day to an unrelated person; and

reacquired it immediately at the start of the application
day; and

received for the disposal and paid for the reacquisition
an amount equal to the market value of the interest at
the time of the disposal.

Payment of tax liability arising from transition

A person who is liable to pay an amount of income tax (the
amount of tax) because of the disposal and acquisition
referred to in subsection (2)—

(@

may satisfy the liability by paying the Commissioner at

least—

(i)  onethird of the amount of tax in the income year
following the income year in which the disposa
is treated as occurring; and

|
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New (unanimous)

(b)

|
(i) one haf of the balance of the amount of tax
remaining owing after payment made under sub-
paragraph (i), in the second income year following
theincome year in which the disposal istreated as
occurring; and
(iii)  the balance of the amount of tax remaining owing
after payments made under subparagraphs (i) and (ii),
in the third income year following the income
year in which the disposal is treated as occurring:
isnot liable to pay any penalty or interest for which the
entity would otherwise be liable for an inaccuracy in an
estimate, or shortfall in the payment, of provisional tax
to the extent to which the inaccuracy or shortfall arises
because of the disposal.

Defined in this Act: amount, attributing interest, Commissioner, FIF, FIF income,
FIF loss, income tax, income year, loss, market value, New Zealand, pay, tax

Compare: 2004 No 35 s EX 54B

Measurement of cost

EX 55 Measurement of cost
When this section applies

This section applies when the cost of a person’s attributing
interest in a FIF is being measured for the purposes of—

D

(@ the natural person $50,000 (exemption) threshold in
sections CQ 5(1)(d) or (db) (When FIF income arises) and
DN 6(1)(d) or (db) (When FIF loss arises); and

(b)  the comparative value method(; and):

() the deemed rate of return method(.):

New (unanimous)
(d) thefair dividend rate method:
(e) the cost method.
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Struck out (unanimous)

)

FIFO cost flow identification

If it is not possible to specifically identify the cost of the
interest, because of multiple acquisitions or dispositions or
both by the person, the first-in-first-out (FIFO) method of
identifying cost flows is applied.

New (unanimous)

)

(2B)

Cost flow using average cost
The cost of an attributing interest in a FIF acquired by a
person in an income year is treated as being the amount
calculated using the formula—
total cost
number of interests.

Definition of items in formula

In the formula,—

(8 total cost is the total cost of al attributing interests in
the FIF acquired by the person in the income year of the
same class as the attributing interest:

(b) number of interests is the number of the attributing
interests referred to in paragraph (a).

|

©)

(4)

©)

1022

Share splits or similar

If the person acquires the interest as the result of a share split,
non-taxable bonus issue, or similar event, and the acquisition
is not income for the person, subsections (4) and (5) apply.

Allocation of original cost

The cost of the interest is a fair allocation, based on market
values at the time of the split, of the cost of the origina
property that is split.

Allocation replacing original cost
For the income year in which the split occurs and later,—
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(6)

()

(8)

(@ thecost allocated to the interest is no longer the cost of
the original property that was split; and

(b) the person is treated as having incurred the allocated
cost amount on acquiring the interest when the original
property was acquired; and

(c) the person is treated as not incurring any other cost on
the interest merely because the original property ceases
to exist.

Non-monetary cost

If any cost isincurred in kind and not in money, the amount of
the cost is equal to the market value of the cost incurred in
kind, measured as at the time incurred.

Exclusion of term life insurance element of premiums

If the interest isrights to benefit under alife insurance policy,
the cost of the interest excludes a premium incurred in (a
previous)an earlier income year, or accounting period, to the
extent to which the premium relates only to term life insur-
ancefor the previous period and does not increase the policy’s
surrender value.

Exclusion of holding costs

The cost of the interest does not include any expenditure
under the financial arrangements rules or interest on money
borrowed to acquire it, or other holding costs, incurred after
its acquisition.

Defined in this Act: accounting period, amount, attributing interest, amount, com-
parative value method, cost method, deemed rate of return method, fair dividend
rate method, FIF, financid arrangements rules, income, income year, interest, life

insurance, Tife insurance policy, market value, non-taxable bonus issue, premium,
share

Compare: 2004 No 35 s EX 56

Change of FIF’s balance date

EX 56 Change of FIF’s balance date

D

When this section applies

This section applies when a person—

(@ hasan attributing interest in a FIF; and

(b) calculates their FIF income or loss from the FIF using
the accounting profits method or the branch equivalent
method; and
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)

©)

4)

©)

(6)

1024

(¢) has caculated FIF income or loss from the FIF on the
basis of 1 accounting year (the old accounting year);
and

(d) wantsto change to use a different accounting year (the
new accounting year) for the calculations.

Commissioner’s consent

The person may make the change only if the Commissioner
agrees.

Commissioner’s reasons

The Commissioner may take into account any relevant factors

when making the decision, including—

(& whether the change is sought because ownership of the
FIF has changed; and

(b) whether the change is sought because of taxation or
other legal requirements in a country where the FIF is
resident or does business; and

(c)  whether the change would postpone liability to income
tax on FIF income.

New accounting year

If the change is approved, the person may use the new
accounting year.

Limit on transitional deferral

If, in order to make the transition, the transitional accounting
period ismorethan 1 year and endsin alater income year than
the old accounting year ends in, and that would result in an
amount of FIF income being derived in the later income year,
subsection (6) applies and section €Q 5(1)(f) (When FIF income
arises) does not.

Income pro-rated over whole period

For the transitional accounting period, the FIF income is
divided by the number of days in the period and the resulting
amount is FIF income of the person derived on each day in the
period.

Defined in this Act: accounting period, accounting profits method, accounting year,
amount, attributing interest, branch equivalent method, business, Commissioner,
FIF, FIF income, income tax, income year, 10ss, year

Compare: 2004 No 35 s EX 57
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Market value rules

EX 57 Market value of life policy and superannuation

D

@

©)

entitlements
When this section applies

This section applieswhen, in order to calculate a person’s FIF
income or loss, it is hecessary to cal culate the market value of
aperson’ srightsto benefit under alifeinsurance policy or asa
beneficiary under a superannuation scheme.

Value of life insurance policy

The market value of rights to benefit under a life insurance
policy is equal to their surrender value.

Limit to subsection (2)

Subsection (2) applies only for the purpose of calculating the
cost of aperson’srightsto benefit from alifeinsurance policy
under—

()  section EX 52(4); and

(b)  section EX 53(2)(; and).

Struck out (unanimous)

(c) section EZ 9 (FIF interests held on 1 April 1993).

(4)

Value of superannuation scheme entitlement

The market value at any time of a person’s rights to benefit

under a superannuation scheme is equal to the total of costs

incurred up to that time by or for the person on acquiring the

rights if—

(8 it isnot reasonably practicable to calculate the actual
market value; and

(b) they have not derived any material gain from the rights
up to that time.

Defined in this Act: FIF income, life insurance policy, loss, market value, superan-
nuation scheme

Compare: 2004 No 35 s EX 58
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EX 58 Non-market transactionsin FIF interests

Section GC 4 (Disposals and acquisitions of FIF attributing
interests) applies to acquisitions and dispositions of attribut-
ing interests in FIFs when the comparative value method, (or)
the deemed rate of return method, the fair dividend rate
method, or the cost method is used.

Defined in this Act: attributing interest, comparative value method, cost method,
deemed rate of return method, fair dividend rate method, FIF

Compare: 2004 No 35 s EX 59

Commissioner’s default assessment power

EX 59 Commissioner’s default assessment power

D

)

©)

1026

When this section applies

This section applies when—

(@ aperson has failed to disclose their control interest or
income interest in a CFC or attributing interest in aFIF,
under section 61 of the Tax Administration Act 1994:

(b) a person has failed to disclose information regarding
their control interest or income interest in a CFC or
attributing interest in a FIF, requested under section 17
of that Act:

(c) aperson cannot obtain enough information to calculate
their attributed CFC income or loss, FIF income or loss,
or attributed repatriation for a period.

Commissioner’s power

The Commissioner may make an assessment of the amount of
attributed CFC income or loss, FIF income or loss, or attrib-
uted repatriation for the relevant period.

Examples of methods

Without limiting the Commissioner’s discretion, the assess-

ment may be based on any of the following:

(@ the accounts of the CFC or FIF for the relevant period
prepared for tax authorities, creditors, shareholders, or
others:

(b) theapplication of arate of presumed increase of 10% or
more, compounding annually, to the CFC's or FIF's
branch equivalent income calculated under section EX 21
for a previous period:
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Part E

EY 1
EY 2
EY 3
EY 4
EY 5
EY 6
EY 7
EY 8
EY 9
EY 10
EY 11
EY 12
EY 13
EY 14

EY 15
EY 16

EY 17

EY 18
EY 19

EY 20

(c) theapplication of arate of presumed increase of 10% or

more, compounding annually, to the CFC’'s or FIF's

accounting profits as shown in its accounts for a pre-

vious period:

(d) an imputed rate of return on the market value of the

interest at the start of the period:

(e) the actua gains or losses of the person in the period

from holding or disposing of the interest:

(f)  the change in the market value of the interest over the

period.

Defined in this Act: amount, assessment, attributed CFC income, attributed repatri-
ation, attributing interest, branch equivalent income, CFC, Commissioner, control

interest, FIF, FIF income, income interest, loss, market value, shareholder

Compare: 2004 No 35 s EX 60

Subpart EY—L.ife insurance rules
Contents

I ntroductory provisions
What this subpart does
Matters to which this subpart relates
Meaning of actuaria reserves
Actuarial reserves. caculation
Actuaria reserves. actuary’s declaration
Actuaria reserves. powers of Commissioner
Meaning of claim
Meaning of life insurance
Meaning of life insurance policy
Meaning of life insurer
Superannuation schemes providing life insurance
Meaning of life reinsurance
Meaning of life reinsurance policy
Life insurance and life reinsurance: how sections relate

Premium loading

How premium loading is calculated

Premium loading: when life insurers providing life insur-
ance at start of income year

Premium loading: when life insurers not providing life
insurance at start of income year

Premium loading formulas

Premium loading formulas: when life insurers not pro-
viding life insurance at start of income year

Premium loading formulas: option when more than 1 life
insured
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EY 21

EY 22

EY 23

EY 24

EY 25
EY 26

EY 27

EY 28
EY 29

EY 30
EY 31
EY 32
EY 33

EY 34

EY 35
EY 36
EY 37
EY 38
EY 39

EY 40

EY 41

EY 42
EY 43
EY 44

EY 45

1028

Premium loading formula (life): when annuity payable
on death

Premium loading formulas: when annuity payable on
surviva to date or age specified in policy

Premium loading formula (life): when partial reinsurance
exists

Premium loading formulas: individual result may never
be negative

Mortality profit

How mortdity profit is calculated

Mortality profit: when life insurers providing life insur-
ance at start of income year

Mortality profit: when life insurers not providing life
insurance at start of income year

Mortdlity profit formula

Mortality profit formula: when life insurers not providing
life insurance at start of income year

Mortality profit formula: option when more than 1 life
insured

Mortality profit formula: when annuity payable on death
Mortality profit formula: when partial reinsurance exists
Mortality profit formula: individua result may be nega-
tive only in some cases

Mortality profit formula: negative result

Discontinuance profit
How discontinuance profit is calculated
Discontinuance profit for income year
Discontinuance profit formula (existing policies)
Discontinuance profit formula (new policies)
Discontinuance profit formula (existing policies): when
partial reinsurance exists
Discontinuance profit formula (new policies): when par-
tial reinsurance exists
Discontinuance profit formulas: individua result may
never be negative

Poalicyholder income
How policyholder income is calculated
Policyholder income formula
Palicyholder income formula: when partial reinsurance
exists
Policyholder income formula: when life insurance busi-
ness transferred
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Disposal of property

EY 46 Income from disposa of property
EY 47 Deductions for disposal of property

Non-resident life insurers

EY 48 Non-resident life insurers with life insurance policiesin
New Zesaland
EY 49 Non-resident life insurer becoming resident

I ntroductory provisions

EY 1 What this subpart does
Life insurance rules
(1) This subpart contains most of the life insurance rules.

Meaning of life insurance rules
(2) Lifeinsurance rules means—

(@
(b)
(©)

(d)
(€)

(f)

9
(h)

the sections in this subpart; and

subpart CR (Income from life insurance); and

section CX 39 (Life insurers and fully reinsured persons);
and

subpart DR (Life insurance business expenditure); and
section DZ 2 (Life insurers acquiring property before
1 April 1988); and

section EZ 1 (Life insurers acquiring property before
1 April 1988); and

section GC 3 (Disposals by life insurers); and

section IT 1 (Life insurers policyholder net 1osses).

Defined in this Act: life insurance rules
Compare: 2004 No 35sEY 1

EY 2 Mattersto which this subpart relates
The matters to which this subpart relates are—

(@

(b)
(©)

the meaning of actuarial reserves, claim, life insur-
ance, life insurance policy, life insurer, life reinsur-
ance, life reinsurer, and life reinsurance policy, see
sections EY 3 to EY 14:

lifeinsurers premium loading, see sections EY 15 to EY 24:
life insurers mortality profit, see sections EY 25 to EY 34:
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(d) lifeinsurers discontinuance profit, see sections EY 35 to
EY 41:

(e) lifeinsurers policyholder income, see sections EY 42 to
EY 45:

(f) lifeinsurers income and deductions when disposing of
property, see sections EY 46 and EY 47:

(g) non-resident life insurers, see sections EY 48 and EY 49.

Defined in this Act: actuarial reserves, claim, deduction, discontinuance profit,
income, life insurance, life insurance policy, life insurer, life reinsurance, life
reinsurance policy, life reinsurer, mortality profit, non-resident, premium loading,
property

Compare: 2004 No 35 SEY 2

EY 3 Meaning of actuarial reserves

D

)

Meaning

Actuarial reserves means a life insurer’s reserves as calcu-
lated under section EY 4.

Link between actuarial reserves and life insurer

Actuarial reserves, for alifeinsurer at any time, meansthelife
insurer’s actuarial reserves at that time.

Defined in this Act: actuarial reserves, life insurer

Compare; 2004 No 35 SEY 3

EY 4 Actuarial reserves: calculation

D

)

©)

1030

Calculation by actuary

The life insurer’s actuarial reserves must be calculated by an
actuary.

All reserves or 1 or more amounts

The actuary may calculate—

(@ the actuaria reserves for al the life insurance policies
for which the life insurer is the insurer; or

(b) the amount in the life insurer’s actuarial reserves for 1
or morelifeinsurance policies for which thelife insurer
is the insurer.

Interest, mortality, and other assumptions and bases of
calculation

The actuary must do the calculation using interest, mortality,
and other assumptions and bases of calculation that—
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(4)

©)

(6)

(@ are based on the same principles as those used in the
actuarial advice on which the following are calcul ated:
(i) the level of surplus funds available to the life
insurer for allotment or payment to shareholders
or policyholders; or
(i) the level of surplus funds available to the life
insurer, if asuperannuation scheme, for allotment
to objects of the scheme other than the object of
providing for members benefits; and
(b) are likely to produce a reasonable estimation of the
future experience of the life insurer in relation to life
insurance policies of which the life insurer is the
insurer, having regard to the past experience of the life
insurer in relation to life insurance policies of which the
life insurer was the insurer; and
(c) conform with commercially acceptable practice.

Reserves for policy never negative

The amount in the actuarial reservesfor alifeinsurance policy
must never be negative.

Reserves for all policies never less than total of surrender
values

The actuarial reserves at any time must not be less than the
total of the surrender values of all the life insurance policies
they cover at that time.

Reserves for policies same at end of one, and start of next,
income year

The amount in the actuarial reservesfor lifeinsurance policies
at the start of an income year is the same as the amount in the
actuarial reserves for the life insurance policies at the end of
the previous income year.
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(1)

Effect of partial reinsurance

The actuarial reserves of alifeinsurer who has partial reinsur-
ance must be reduced by an amount that the actuary responsi-
ble for actuarial control of the life insurer considers appropri-
ate having regard to the nature of the life reinsurance policies.

Defined in this Act: actuarial reserves, actuary, amount, income year, life insurance
policy, life insurer, life reinsurance policy, partia reinsurance, pay, shareholder,
superannuation scheme

Compare: 2004 No 35 sEY 4

EY 5 Actuarial reserves. actuary’s declaration

)

)

Content

The actuary responsible for actuarial control of alife insurer

must provide, with the life insurer’ sreturn of income, adecla-

ration that—

() states that the actuary is the actuary responsible for
actuarial control of the life insurer; and

(b) statesthe specific interest, mortality, and other assump-
tions and bases of calculation applied in calculating the
lifeinsurer’s premium loading, mortality profit, discon-
tinuance profit, and policyholder income or policy-
holder net loss for the income year of the return; and

(c) states that the assumptions and bases of calculation
comply with section EY 4.

Form
The declaration must be in the form, if any, required by the
Commissioner.

Defined in this Act: actuarial reserves, actuary, Commissioner, discontinuance
profit, income year, lifeinsurer, mortality profit, policyholder income, policyholder
net loss, premium loading, return of income

Compare: 2004 No 35 sEY 5

EY 6 Actuarial reserves. powers of Commissioner

D

1032

Seeking advice from Government Actuary or other actuary

The Commissioner may seek the advice of the Government
Actuary or any other actuary on the interest, mortality, and
other assumptions and bases of cal culation used by the actuary
who did the calculation under section EY 4(3).
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)

Assessment on different basis

Whether or not the Commissioner seeks or obtains any such
advice, the Commissioner may make an assessment for alife
insurer and an income year on the basis of interest, mortality,
and other assumptions and bases of calculation different from
those used by the actuary who did the cal culation under section
EY 4(3).

Defined in this Act: actuarial reserves, actuary, assessment, Commissioner, income
year, life insurer

Compare: 2004 No 35 sEY 6

EY 7 Meaning of claim

)

@

©)

Meaning in life insurance rules

In the life insurance rules, claim—

(@ means the amount that a life insurer is liable to pay
under a life insurance policy because the contingency
against which the life insured is covered under the
policy has occurred; subsections (2) to (5) expand on “the
amount that alife insurer is liable to pay”:

(b) includes a payment made by alife insurer on the trans-
fer of some or all of its life insurance business:

(c) in the expression “claim arising”, does not have the
meaning given to theword “claim” in paragraph (a) or (b).

Cash and non-cash benefits

For the purposes of subsection (1)(a), the amount that a life
insurer is liable to pay includes—

(& apayment on the death of alife insured:

(b) apayment on maturity:

(c) apayment of a cash bonus:

(d) apayment on the surrender of a policy:

(e) an annuity payment:

(f)  abenefit other than in cash.

Advance or amount in actuarial reserves

For the purposes of subsection (1)(a), the amount that a life

insurer is liable to pay does not include—

(@ an advance against the security of the policy; or

(b) a bonus or other discretionary amount added to the
actuarial reserves.
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(4)

(®)

Amount before certain subtractions

For the purposes of subsection (1)(a), the amount that a life
insurer is liable to pay means the amount before the subtrac-
tion of the following amounts payable to the life insurer:

(& an advance against the security of the policy; and

(b)  an unpaid premium for the policy; and

(c) interest on an amount referred to in paragraph (a) or (b).

Amount zero
For the purposes of subsection (1)(a), the amount that a life
insurer is liable to pay may be zero.

Defined in this Act: actuarial reserves, amount, business, claim, interest, life insur-
ance, life insurance policy, life insurance rules, life insured, life insurer, pay,
premium

Compare: 2004 No 35 sEY 7

EY 8 Meaning of life insurance

D

@

1034

Meaning

Life insurance means insurance under which—

(@) personA (thelifeinsurer) isliable to provide person B
(the policyholder) with a benefit described in subsection
(2); and

(b) the life insurer is entitled to receive consideration in
return, either from the policyholder or from some other
person.

Benefits

The benefits are—

(@ abenefit whose payment is contingent on the death of 1
or more human beings, including an annuity whose
term is contingent on human life; or

(b)  abenefit whose payment is contingent on the survival of
1 or more human beingsto adate, or an age, specified as
part of the insurance, including an annuity whose term
is contingent on human life; or

(c) abenefit that isan annuity whose term is not contingent
on human life, if thelifeinsurer entersinto the arrange-
ment to provide the annuity as part of their business of
providing life insurance.
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Exclusion: death benefits provided under accident or
medical insurance

(3 Lifeinsurance does not include accident or medical insur-
ance under which—

(@
(b)

1 or more benefits are payable for the death of the
person whose life is insured; and
al the benefits referred to in paragraph (a) are—

Struck out (unanimous)

1

(i) payable incidentally to the provision of accident
or medical benefits; or

(i) payableif the death iscaused by aspecified cause

named in the policy; or
]

New (unanimous)

|
(i) payableif thedeath iscaused by aspecified cause
named in the policy; or
(i) payable incidentally to the provision of accident
or medical benefits, if the death is caused by a
specified cause named in the policy.
|

Exclusion: death benefits provided by superannuation funds
(4) Lifeinsurance does not include an arrangement in which—

(@

(b)

a superannuation fund is liable to pay, as a benefit to a

beneficiary of the fund, a lump sum on—

(i)  thedeath of 1 or more human beings specified in
the trust deed; or

(i)  thesurvival of 1 or more human beings specified
in the trust deed to a date, or an age, specified in
the trust deed; and

the lump sum is made up of—

(i)  superannuation contributions made by or for the
beneficiary; and

(i)  alocated investment earnings attributable to con-
tributions made by or for the beneficiary; and
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(iii) any other alocation from the profits of the super-
annuation fund attributable to contributions made
by or for the beneficiary.

Defined in this Act: arrangement, business, lifeinsurance, lifeinsurer, pay, superan-
nuation contribution, superannuation fund

Compare: 2004 No 35 SEY 8

EY 9 Meaning of life insurance policy

Lifeinsurance policy means a policy to the extent to which it
states the terms under which life insurance is covered.

Defined in this Act: life insurance, life insurance policy
Compare: 2004 No 35 sEY 9

EY 10 Meaning of lifeinsurer

D

)

©)

4)

1036

Meaning

Lifeinsurer means a person carrying on a business of provid-
ing life insurance.

Exclusion

A person carrying on abusiness of providing lifeinsurancein
an income year is treated as not carrying on a business of
providing life insurance while the person has full reinsurance.

Inclusion

An association of persons, a body of persons, or atrustee is

treated as carrying on abusiness of providing life insurance to

the extent to which—

(8 theassociation, body, or trustee provideslife insurance;
and

(b) the consideration for the provision is something other
than natural love and affection.

Parties to policies treated as being unrelated

Every life insurance policy entered into by the association,
body, or trustee as insurer is treated as entered into with an
unrelated party, even if the life insurer and the policyholder
are, for example,—

(@ an association and a member of the association; or

(b) atrustee and a beneficiary of the trust.
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Relationship with subpart HE

(5) Subpart HE (Mutual associations) does not apply to the busi-
ness of providing life insurance of the association, body, or
trustee.

Defined in this Act: business, full reinsurance, income year, life insurance, life
insurance policy, life insurer, trustee

Compare: 2004 No 35 sEY 10

EY 11 Superannuation schemes providing life insurance
Benefits treated as life insurance

(1) The provision by a trustee of a superannuation scheme of a
benefit to a member or beneficiary of the schemeistreated as
the provision of life insurance if the trustee provides life
insurance to any member or beneficiary, unless subsection (2)

applies.

Exemption for certain schemes

(2) A trustee of a superannuation fund is treated as not carrying
on the business of lifeinsurance for anincome year if the fund
meets all the requirements of subsections (3) to (9) for the income
year.

Fund must be registered

(3) Atall timesintheincome year, the fund must be registered by
the Government Actuary under the Superannuation Schemes
Act 1989.

Trustee cannot be a life insurance company

(4) At al times in the income year, no trustee of the fund is a
company carrying on the business of providing life insurance
to which the Life Insurance Act 1908 applies.

Fund must be for employees or related parties

(5) At dl timesin the income year, the fund must be 1 of the
following kinds:

(@ afund established by an employer, or group of employ-
ers who are associated, to provide benefits only to per-
sons who are employees of or related by employment to
such an employer, or to another associated employer
who agrees after the fund’ s establishment to make con-
tributions to it:
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(6)

1038

(b)

(©)

a fund congtituted under the National Provident Fund

Restructuring Act 1990, the National Provident Fund

Act 1950 or the Government Superannuation Fund Act

1956 that provides benefits only to persons who are

employees of or related by employment to an employer

who agrees or is required to contribute, or on whose
behalf contributions are made, to the fund:

afund different from the kind described in paragraph (b)

and constituted under—

(i) the National Provident Fund Restructuring Act
1990 to provide benefits to persons, and relatives
and dependants of persons, who, before 1 April
1991, were members of a superannuation fund
that met the requirements of paragraph (b):

(i) theNational Provident Fund Act 1950 and which,
but for the fact that a small number of the total
employers to which the fund relates do not agree
to or are not required to make contributions to the
fund, would be a superannuation fund that met
the requirements of paragraph (b):

(iii) the National Provident Fund Restructuring
Amendment Act 1997 to provide benefits to per-
sons, and relatives, dependants, and nominated
beneficiaries of persons, who immediately before
becoming members of the superannuation fund,
were members of a superannuation fund that met
the requirements of either paragraph (b) or subpara-

graph (ii).

Only certain fund beneficiaries allowed
At all times in the income year, each beneficiary of the fund

must be—

(@ anatura person that is an employee of or related by
employment to an employer of the kind referred to in
subsection (5)(a) or (h):

(b) anatural person that is a beneficiary of the fund, in the
case of afund referred to in subsection (5)(c) (which refers
to funds related to the National Provident Fund):

(c) anemployer of members of the fund, to the extent of the

employer’s contingent interest in a fund surplus.
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(1)

(8)

9)

(10)

(11)

(12)

Sgnificant employer contributions required

At all timesin the income year, each employer is required by
the trust deed or Act congtituting the fund to make or is
making, or having made on their behalf, contributions to pro-
vide to a significant extent the fund benefits, except to the
extent to which subsection (10) applies.

No avoidance effect

The fund must not have been established, and must not be
being used at any time in the income year, in away that has
the effect of defeating the intent and application of the life
insurance rules.

Government Actuary approval required

The trustee of the fund must have made a written application
to the Government Actuary for, and the Government Actuary
must have granted, approval that the fund is for the income
year one that complies with subsections (3) to (8).

Exemptions to requirements of subsection (7)

Subsection (7) does not apply if—

(@ theGovernment Actuary issatisfied that, for theincome
year, subsection (7) would have been complied with but
for the fund assets exceeding the accrued benefits from
the fund:

(b) the fund is one referred to in subsection (5)(c) (which
refers to funds related to the National Provident Fund).

Limited contributions disregarded for subsection (7)

For the purposes of subsection (7), contributions that are merely
nominal or that only meet the costs of administration and
investment management are disregarded.

Notice by Government Actuary

The Government Actuary must notify the trustee of a superan-

nuation fund as soon as practicable after determining that—

(& thefund complieswith subsections (3) to (8) for an income
year:

(b) the fund ceases to comply with the subsections for an
income year.
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(13)

(14)

Objection under Superannuation Schemes Act

A person dissatisfied with the Government Actuary’ sdecision
can object under section 23 of the Superannuation Schemes
Act 1989 and has no right of objection under the Tax Admin-
istration Act 1994.

Meaning of related by employment

In this section, a person is related by employment to an

employer if the person is—

(@ a former employee, in the case of deferred benefits
relating to prior employment:

(b) arelative or dependent of an employee, in the case of
benefits arising from the employees or former
employee' s membership in the fund.

Defined in this Act: associated, company, employee, employer, income year, life
insurance, life insurance rules, related by employment, relative, superannuation
fund, superannuation scheme, trustee

Compare: 2004 No 35 s GD 8(1), (3)—(8)

EY 12 Meaning of life reinsurance

D

@

1040

Meaning

Life reinsurance means insurance provided to a life insurer
by another person (per son C), under which person C secures
the life insurer, fully or partialy, against the life insurer's
liability under alife insurance policy. The words *“fully” and
“partially” describe the extent to which the life insurer is
secured against the life insurer’ s liability under the life insur-
ance policy; they do not describe the term for which the
reinsurance is provided.

Full reinsurance

The life insurer has full reinsurance if al the following

apply:

(@ thelifeinsurer offered or was offered or entered into a
life insurance policy or policies,—

(i) in the case of a life insurer resident in New
Zedand, as part of their business of providing life
insurance; or

(i) inthe case of a life insurer not resident in New
Zedland, as part of their New Zealand business;
and
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©)

(4)

(b)

(©)

(d)

thelifeinsurer holdsalife reinsurance policy or policies
covering every life insurance policy described in para-
graph (a); and

the life insurer is fully secured against liability under
the life insurance policy or policies by the life reinsur-
ance policy or policies; and

thelifeinsurer offered or was offered or entered into the
life reinsurance policy or policiesin New Zealand.

Partial reinsurance
The life insurer has partial reinsurance if al the following

apply:

(@

(b)

(©

the life insurer—

(i)  holds a life reinsurance policy or policies fully
securing them against liability for 1 or some, but
not all, of the life insurance policies described in
paragraph (b); or

(i) holds alife reinsurance policy or policies for all
the life insurance policies described in paragraph
(b) but only partially securing them against liabil-
ity; or

(iii) holds a life reinsurance policy or policies par-
tially securing them against liability for 1 or
some, but not all, of the life insurance policies
described in paragraph (b); and

thelifeinsurer offered or was offered or entered into the

life insurance policy or policies covered by the life

reinsurance policy or policies,—

(i) in the case of a life insurer resident in New
Zedand, as part of their business of providing life
insurance; or

(i) inthe case of alife insurer not resident in New
Zedland, as part of their New Zealand business;
and

thelifeinsurer offered or was offered or entered into the

life reinsurance policy or policiesin New Zeaand.

Life reinsurer
Lifereinsurer means a person in the position of person C.

Defined in this Act: business, full reinsurance, life insurance, life insurance policy,
life insurer, life reinsurance, life reinsurance policy, life reinsurer, New Zealand
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business, offered or was offered or entered into, partial reinsurance, resident in New
Zealand

Compare: 2004 No 35 sEY 11

EY 13 Meaning of life reinsurance policy
Lifereinsurance policy meansapolicy to the extent to which
it states the terms under which life reinsurance is covered.

Defined in this Act: life reinsurance, life reinsurance policy
Compare: 2004 No 35 sEY 12

EY 14 Lifeinsurance and life reinsurance: how sectionsrelate

Life insurance definitions
(1) Sections EY 8 to EY 11 define terms relating to life insurance.

Life reinsurance definitions

(2) Sections EY 12 and EY 13 define terms relating to life
reinsurance.

Life insurance term usually includes life reinsurance term

(3) A referencein this Act to any of the terms defined in sections
EY 8 to EY 11 includes the equivalent term in sections EY 12 and
EY 13—for example, life insurer includes life reinsurer—
unless the context requires otherwise.
Defined in this Act: life insurance, life insurer, life reinsurance, life reinsurer

Compare: 2004 No 35 sEY 13
Premium loading

EY 15 How premium loading is calculated
Life insurer providing life insurance at start of income year
(1) Section EY 16 sets out the steps that a life insurer follows to
calculate the life insurer’s premium loading for an income
year if the life insurer is in the business of providing life
insurance at the start of the income year.

Life insurer not providing life insurance at start of income
year

(2) Section EY 17 sets out the steps that a life insurer follows to
calculate the life insurer’s premium loading for an income
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year if the life insurer starts the business of providing life
insurance in the income year.

Premium loading formula (life)

(3) Section EY 18(1) sets out the premium loading formula (life).
This is the formula a life insurer uses, as the first step in
calculating the life insurer’s premium loading for an income
year, to calculate an amount for a life insured under a life
insurance policy, except to the extent to which an annuity is
being paid under the policy at some time in the income year.

Premium loading formula (active annuities)

(4) Section EY 18(2) sets out the premium loading formula (active
annuities). Thisis the formula a life insurer uses, as the first
step in calculating the life insurer’s premium loading for an
income year, to calculate an amount for alife insured under a
lifeinsurance policy, to the extent to which an annuity isbeing
paid under the policy at some time in the income year.

Defined in this Act: business, income year, life insurance, life insurance policy, life
insured, life insurer, pay, premium loading, premium loading formula

Compare: 2004 No 35 sEY 14

EY 16 Premium loading: when life insurers providing life
insurance at start of income year

Calculation of premium loading

(1) [If alifeinsurerisinthe business of providing life insurance at
the start of an income year, the life insurer calculates their
premium loading for the income year by following the steps
in subsection (2).

Seps
(2) The steps are,—

(@ first, use the relevant premium loading formula to cal-
culate an amount for each life insured under each life
insurance policy existing at the start of the income year:

(b)  second, for each such lifeinsurance policy, add together
the amounts for the lives insured under it:

(c) third, add together the totals reached under paragraph (b).

Defined in this Act: amount, business, income year, life insurance, life insurance
policy, life insured, life insurer, premium loading, premium loading formula

Compare: 2004 No 35 sEY 15
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EY 17 Premium loading: when life insurers not providing life

D

@

insurance at start of income year
Calculation of premium loading

If alifeinsurer has started to carry on abusiness of providing
lifeinsurance in an income year, the life insurer calculates the
life insurer’s premium loading for the income year by fol-
lowing the steps in subsection (2).

Seps

The steps are—

(& first, use the relevant premium loading formula,
adjusted as described in section EY 19, to calculate an
amount for each life insured under each life insurance
policy existing at some time in the income year:

(b) second, for each such lifeinsurance policy, add together
the amounts for the lives insured under it:

(c) third, add together the totals reached under paragraph (b).

Defined in this Act: amount, business, income year, life insurance, life insurance
policy, life insured, life insurer, premium loading, premium loading formula

Compare: 2004 No 35 sEY 16

EY 18 Premium loading formulas

D

@

©)

(4)

1044

Premium loading formula (life)
The premium loading formula (life) is—
0.2 x claim probability x
(opening sum assured — opening actuarial reserves).

Premium loading formula (active annuities)
The premium loading formula (active annuities) is—
0.01 x claim probability x opening actuarial reserves.

Definition of items in formulas
The items in the formulas are defined in subsections (4) to (6).

Claim probability

Claim probability is the probability of a claim arising under
the policy for the life insured’ s death in theincome year. It is
determined at the start of the income year using the same
mortality assumptions as are used to calculate the life
insurer’ s actuarial reserves at the start of theincome year. Itis
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expressed asadecimal. Variationsto claim probability arein
sections EY 19(2) and EY 20(2).

Opening sum assured

(5) Opening sum assured is the claim that would be payable
under the policy for the lifeinsured’ s death in the income year
or, if no such claim would be payable, the claim that would be
payable under the policy for the life insured’'s survival to the
relevant date or age specified in the policy. It is determined at
the start of the income year. It may be zero. Variations to
opening sum assured are in sections EY 19(3), EY 21(2), EY 22(3),
and EY 23(2).

Opening actuarial reserves

(6) Openingactuarial reservesistheamount inthelifeinsurer’s
actuarial reserves for the life insured under the policy. It is
determined at the start of the income year. A variation to
opening actuarial reserves isin section EY 19(4).

Defined inthis Act: actuarial reserves, amount, claim, income year, lifeinsured, life
insurer, pay, premium loading formula

Compare: 2004 No 35 sEY 17

EY 19 Premium loading formulas: when life insurers not
providing life insurance at start of income year
When this section applies

(1) Thissection applieswhen alifeinsurer has started to carry on
a business of providing life insurance in an income year.

Claim probability

(2) Inusingtherelevant premium loading formula, thelifeinsurer
treats the reference in claim probability to the start of the
income year as a reference to the date on which the life
insurance policy started to cover the life insured.

Opening sum assured

(3 Inusing the premium loading formula (life), the life insurer
treats the reference in opening sum assur ed to the start of the
income year as a reference to the date on which the life
insurance policy started to cover the life insured.
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(4)

Opening actuarial reserves

In using the relevant premium loading formul a, the life insurer
treats the reference in opening actuarial reservesto the start
of the income year as a reference to the end of the income
year.

Defined in this Act: business, income year, life insurance, life insurance policy, life
insurer, premium loading formula

Compare: 2004 No 35 sEY 18

EY 20 Premium loading formulas: option when more than 1

D

)

3

lifeinsured
When this section applies

This section applies when alife insurance policy covers more
than 1 life insured.

Claim probability
In using the relevant premium loading formula, thelifeinsurer

may use as claim probability a common factor for al the
lives insured under the policy.

Features of common factor

The common factor must be a reasonable approximation of

the average probability of a claim arising under the policy for

each life insured's death in the income year. It must be

weighted as necessary to take account of—

(@ differing claims for individua lives insured under the
policy; and

(b) differing amountsin thelife insurer’s actuarial reserves
for individual lives insured under the policy.

Defined in this Act: actuarial reserves, amount, claim, income year, life insurance
policy, life insured, life insurer, premium loading formula

Compare: 2004 No 35 sEY 19

EY 21 Premium loading formula (life): when annuity payable

D

1046

on death
When this section applies

This section applies when, and to the extent to which, a life
insurance policy provides for the payment of an annuity the
start of which is contingent on the life insured’s death.
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)

Opening sum assured

In using the premium loading formula (life), the life insurer

uses as opening sum assured the net present value of the

annuity. The net present value is determined—

(8 at the start of the income year; and

(b) on the assumption that the life insured died at the start
of the income year; and

(c) using the same assumptions and bases of calculation as
are used to calculate the life insurer’ s actuarial reserves
for the income year.

Defined in this Act: actuaria reserves, income year, life insurance policy, life
insured, life insurer, pay, premium loading formula

Compare: 2004 No 35 sEY 20

EY 22 Premium loading formulas: when annuity payable on

)

)

©)

survival to date or age specified in policy
When this section applies

This section applies when, and to the extent to which, alife
insurance policy provides for the payment of an annuity the
start of which is contingent on thelifeinsured’ ssurvival to the
relevant date or age specified in the policy.

Claim probability

In using the relevant premium loading formul a, the life insurer
must use claim probability as defined in section EY 18(4), with-
out regard to the fact that the payment of the annuity is not
contingent on the life insured’ s death.

Opening sum assured

In using the premium loading formula (life), the life insurer

must use as opening sum assur ed the net present value of the

annuity. The net present value is determined—

(8 at the relevant date or age specified in the policy; and

(b) on the assumption that the life insured survived to the
date or age; and

(c) using the same assumptions and bases of calculation as
are used to calculate the life insurer’ s actuarial reserves
for the income year.

Defined in this Act: actuarial reserves, income year, life insurance policy, life
insured, life insurer, pay, premium loading formula

Compare: 2004 No 35 SEY 21
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EY 23 Premium loading formula (life): when partial
reinsurance exists

When this section applies

(1) This section applies when a life insurer has partial
reinsurance.

Opening sum assured

(2) Inusing the premium loading formula (life), the life insurer
must reduce opening sum assur ed by the claim receivable by
thelifeinsurer under the life reinsurance policy for the contin-
gency against which the life insured is covered under the life
insurance policy.

Defined in this Act: claim, life insurance policy, life insured, life insurer, life
reinsurance policy, partia reinsurance, premium loading formula

Compare: 2004 No 35 sEY 22

EY 24 Premium loading formulas: individual result may
never be negative
If alife insurer gets a negative result from using a premium
loading formulato calculate an amount for alife insured under
alifeinsurance policy for an income year, the result is treated
as zero.

Defined in this Act: income year, life insurance policy, life insured, life insurer,
premium loading formula

Compare: 2004 No 35 sEY 23

Mortality profit

EY 25 How mortality profit is calculated
Life insurer providing life insurance at start of income year

(1) Section EY 26 sets out the steps that a life insurer follows to
calculate their mortality profit for anincomeyear if they arein
the business of providing life insurance at the start of the
income year.

Life insurer not providing life insurance at start of income
year

(2) Section EY 27 sets out the steps that a life insurer follows to
calculate their mortality profit for an income year if they start
the business of providing life insurance in the income year.
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Mortality profit formula

(3) Section EY 28 sets out the mortality profit formula that a life
insurer uses, as the first step in calculating the life insurer’s
mortality profit for an income year, to calculate an amount for
alife insured under a life insurance policy.

Defined in this Act: business, income year, life insurance, life insurance policy, life
insured, life insurer, mortality profit, mortality profit formula

Compare: 2004 No 35 sEY 24

EY 26 Mortality profit: when lifeinsurers providing life
insurance at start of income year

Calculation of mortality profit

(1) Ifalifeinsurer isinthe business of providing life insurance at
the start of an income year, the life insurer calculates the life
insurer’s mortality profit for the income year by following
the steps in subsection (2).

Seps
(2) The steps are—

(& first, use the mortality profit formula to calculate an
amount for each life insured under each life insurance
policy existing at the start of the income year:

(b)  second, for each such lifeinsurance policy, add together
the amounts for the lives insured under it:

(c) third, add together the totals reached under paragraph (b):

(d) fourth, if the result is positive, take it as the mortality
profit. If the result is negative, sections EY 33 and EY 34
apply.

Defined in this Act: amount, business, income year, life insurance, life insurance
policy, life insured, life insurer, mortality profit, mortality profit formula

Compare: 2004 No 35 sEY 25

EY 27 Mortality profit: when lifeinsurers not providing life
insurance at start of income year

Calculation of mortality profit

(1) If alifeinsurer has started to carry on a business of providing
lifeinsurance in an income year, the life insurer calculates the
life insurer’s mortality profit for the income year by follow-
ing the steps in subsection (2).

1049

10

15

20

25

30

35



Part E cl EY 27 Income Tax

)

Seps

The steps are,—

(@ first, use the mortality profit formula, adjusted as
described in section EY 29, to calculate an amount for
each life insured under each life insurance policy
existing at some time in the income year:

(b) second, for each such lifeinsurance policy, add together
the amounts for the lives insured under it:

(c) third, add together the totals reached under paragraph (b):

(d) fourth, if the result is positive, take it as the mortality
profit. If the result is negative, sections EY 33 and EY 34
apply.

Defined in this Act: amount, business, income year, life insurance, life insurance
policy, life insured, life insurer, mortality profit, mortality profit formula

Compare: 2004 No 35 sEY 26

EY 28 Mortality profit formula

D

@

©)

(4)

1050

Formula
The mortality profit formula is—
claim probability
x (opening sum assured — opening actuarial reserves)
— (closing sum assured — opening actuarial reserves).

Definition of items in formula
The items in the formula are defined in subsections (3) to (8).

Claim probability

Claim probability is the probability of a claim arising under
the policy for the life insured’ s death in the income year. It is
determined at the start of the income year using the same
mortality assumptions as are used to calculate the life
insurer’ s actuarial reserves at the start of theincome year. Itis
expressed asadecimal. Variationsto claim probability arein
sections EY 29(2) and EY 30(2).

Opening sum assured

Opening sum assured is the clam that would be payable
under the policy for the life insured's death in the income
year. It isdetermined at the start of theincome year. It may be
zero. Variations to opening sum assured are in sections
EY 29(3), EY 31(2), and EY 32(2).
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(®)

(6)

(1)

©)

Opening actuarial reserves

Opening actuarial reservesistheamount inthelifeinsurer’s
actuarial reserves for the life insured under the policy. It is
determined at the start of the income year. A variation to
opening actuarial reservesisin section EY 29(4).

Closing sum assured if life insured dies in current income
year

If alifeinsured diesin theincome year to which theformulais
being applied, closing sum assured is the clam payable
under the policy for the death. It may be zero. A variation to
closing sum assured is in section EY 32(3).

Closing sum assured if life insured dies in 1990-91 income
year or year up to current income year

If alife insured dies in the 1990-91 income year or a later
income year before the income year to which the formulais
being applied, and the claim has not already been included in
closing sum assured for an income year, closing sum
assur ed is the claim payable under the policy for the death. It
may be zero. A variation to closing sum assured isin section
EY 32(3).

Closing sum assured if subsections (6) and (7) do not apply
If subsections (6) and (7) do not apply, closing sum assured is
the same as opening actuarial reserves.

Defined in this Act: actuarial reserves, amount, claim, incomeyear, lifeinsured, life
insurer, mortality profit formula, pay

Compare: 2004 No 35 sEY 27

EY 29 Mortality profit formula: when life insurers not

D

)

providing life insurance at start of income year
When this section applies

This section applies when a life insurer starts to carry on a
business of providing life insurance in an income year.

Claim probability

In using the mortality profit formula, the life insurer treats the
reference in claim probability to the start of the income year
as a reference to the date on which the life insurance policy
started to cover the life insured.
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©)

(4)

Opening sum assured

In using the mortality profit formula, the lifeinsurer treats the
reference in opening sum assured to the start of the income
year as a reference to the date on which the life insurance
policy started to cover the life insured.

Opening actuarial reserves

In using the mortality profit formula, the life insurer treats the
reference in opening actuarial reserves to the start of the
income year as a reference to the end of the income year.

Defined in this Act: business, income year, life insurance, life insurance policy, life
insurer, mortality profit formula

Compare: 2004 No 35 sEY 28

EY 30 Mortality profit formula: option when more than 1 life

D

@

©)

1052

insured
When this section applies

This section applies when alife insurance policy covers more
than 1 life insured.

Claim probability
In using the mortality profit formula, the life insurer may use

asclaim probability acommon factor for al thelivesinsured
under the policy.

Features of common factor

The common factor must be a reasonable approximation of

the average probability of a claim arising under the policy for

each life insured’s death in the income year. It must be

weighted as necessary to take account of—

(@ differing claims for individual lives insured under the
policy; and

(b) differing amountsin thelife insurer’ s actuarial reserves
for individual lives insured under the policy.

Defined in this Act: actuarial reserves, amount, claim, income year, life insurance
policy, life insured, life insurer, mortality profit formula

Compare: 2004 No 35 sEY 29
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EY 31 Mortality profit formula: when annuity payable on
death

When this section applies

(1) This section applies when, and to the extent to which, a life
insurance policy provides for the payment of an annuity the
start of which is contingent on the life insured’s death.

Opening sum assured
(2) Inusing the mortality profit formula, the life insurer uses as

opening sum assured the net present value of the annuity.

The net present value is determined—

(@) at the start of the income year; and

(b) on the assumption that the life insured died at the start
of the income year; and

(c) using the same assumptions and bases of calculation as
are used to calculate the life insurer’ s actuarial reserves
for the income year.

Defined in this Act: actuaria reserves, income year, life insurance policy, life
insured, life insurer, mortality profit formula, pay

Compare: 2004 No 35 sEY 30

EY 32 Mortality profit formula: when partial reinsurance
exists
When this section applies

(1) This section applies when a life insurer has partial
reinsurance.

Opening sum assured

(2) In using the mortality profit formula, the life insurer must
reduce opening sum assured by the claim receivable by the
life insurer under the life reinsurance policy for the contin-
gency against which the life insured is covered under the life
insurance policy.

Closing sum assured

(3 In using the mortality profit formula, the life insurer must
reduce closing sum assured by the claim receivable by the
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life insurer under the life reinsurance policy for the contin-
gency against which the life insured is covered under the life
insurance policy.

Defined in this Act: claim, life insurance policy, life insured, life insurer, life
reinsurance policy, mortality profit formula, partial reinsurance

Compare: 2004 No 35 sEY 31

EY 33 Mortality profit formula: individual result may be
negative only in some cases
Rule: not negative

(1) If alifeinsurer gets a negative result from using the mortality
profit formulato calculate an amount for alife insured under a
lifeinsurance policy for anincomeyear, theresult istreated as

zero. However, a negative result is not treated as zero if 1 of
the exclusions in subsections (2) to (4) applies.

Exclusion: death in income year

(2) Thefirst exception iswhen the life insured died in the income
year.

Exclusion: death in 1990-91 income year or later

(3) The second exception is when—

(@ thelife insured died in the 1990-91 income year or a
later income year before the income year for which the
formulais being used; and

(b) theclaim has not already been included in closing sum
assured for an income year.

Exclusion: annuity being paid
(4) The third exception is when, and to the extent to which, the

benefit under the policy is an annuity that is being paid at
some time in the income year.

Defined in this Act: claim, income year, life insurance policy, life insured, life
insurer, mortality profit formula, pay

Compare: 2004 No 35 sEY 32

EY 34 Mortality profit formula: negative result
When this section applies

(1) Thissection applieswhen alifeinsurer isallowed adeduction
under section DR 1 (Mortality profit formula: negative result).
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Amount of deduction
The amount of the deduction is the negative result.

Timing of deduction
The life insurer is allowed the deduction in the income year.

Defined in this Act: amount, deduction, income year, life insurer, mortality profit
formula

Compare: 2004 No 35 sEY 33

Discontinuance profit

EY 35 How discontinuance profit is calculated

D

@

©)

Life insurer providing life insurance at any time

Section EY 36 sets out the steps that a life insurer follows to
calculate the lifeinsurer’s discontinuance profit for an income
year.

Discontinuance profit formula (existing policies)

Section EY 37 sets out the discontinuance profit formula

(existing policies). Thisis the formula a life insurer uses, as

the first step in calculating the life insurer’s discontinuance

profit for an income year, to calculate an amount for a life
insurance policy that exists at the start of the income year and
to which 1 of the following applies in the income year:

(@ it terminates, wholly or partly, for a reason other than
the life insured's death or the life insured’s surviva to
the relevant date or age specified in the policy; or

(b) aclamis pad under it for areason other than the life
insured’ s death or the life insured’ s survival to the rele-
vant date or age specified in the policy.

Discontinuance profit formula (new policies)

Section EY 38 sets out the discontinuance profit formula (new
policies). This is the formula a life insurer uses, as the first
step in calculating the life insurer’s discontinuance profit for
an income year, to calculate an amount for a life insurance
policy to which both the following apply:

(8 it does not exist at the start of the income year; and

1055

10

15

20

25

30



Part E cl EY 35 Income Tax

(b) it terminates in the income year for a reason other than
the life insured's death or the life insured’s survival to
the relevant date or age specified in the policy.

Defined in this Act: claim, discontinuance profit, discontinuance profit formula,
income year, life insurance, life insurance policy, life insured, life insurer, pay

Compare: 2004 No 35 sEY 34

EY 36 Discontinuance profit for income year

D

)

Calculation of discontinuance profit

A life insurer calculates the life insurer's discontinuance
profit for an income year by following the steps in
subsection (2).

Seps

The steps are,—

(& first, use the relevant discontinuance profit formula to
calculate an amount for each life insurance policy
existing at some time in the income year:

(b) second, add al the amounts together.

Defined in this Act: amount, discontinuance profit, discontinuance profit formula,
income year, life insurance policy, life insurer

Compare: 2004 No 35 sEY 35

EY 37 Discontinuance profit formula (existing policies)

)

e

©)

1056

Formula
The discontinuance profit formula (existing policies) is—

pre-termination actuarial reserves —
post-termination actuarial reserves — termination payment.

Definition of items in formula
The items in the formula are defined in subsections (3) to (5).

Pre-termination actuarial reserves

Pre-termination actuarial reservesisthe amount in the life
insurer’ s actuarial reservesfor the lifeinsurance policy, deter-
mined immediately before the event described in section
EY 35(2)(a) or (b). It is calculated using the same assumptions
and bases of calculation aswere used at the start of theincome
year to calculate the amount in the life insurer’'s actuarial
reserves for the policy.
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(4)

©)

Post-termination actuarial reserves

Post-ter mination actuarial reservesisthe amount in thelife
insurer’ s actuarial reservesfor the lifeinsurance policy, deter-
mined immediately after the event described in section
EY 35(2)(a) or (b) and having regard to the fact that the event has
occurred. It is calculated using the same assumptions and
bases of calculation as were used at the start of the income
year to calculate the amount in the life insurer’'s actuarial
reserves for the policy.

Termination payment

Termination payment isthe claim payable by thelife insurer
on the occurrence of the event described in section EY 35(2)(a) or
(b). It may be zero. A variation to termination payment isin
section EY 39(2).

Defined in this Act: actuarial reserves, amount, claim, discontinuance profit
formula, income year, life insurance policy, life insurer, pay

Compare: 2004 No 35 sEY 36

EY 38 Discontinuance profit formula (new policies)

D

)

©)

(4)

Formula
The discontinuance profit formula (new policies) is—
premium — termination payment.

Definition of items in formula
The items in the formula are defined in subsections (3) and (4).

Premium

Premium is al the premiums paid to the life insurer for the
life insurance policy, including a premium due before, but
paid after, it terminates. A variation to premium is in
section EY 40(2).

Termination payment

Termination payment isthe claim payable by thelife insurer
when the life insurance policy terminates. It may be zero. A
variation to termination payment is in section EY 40(3).

Defined in this Act: claim, discontinuance profit formula, life insurance policy, life
insurer, pay, premium

Compare: 2004 No 35 sEY 37
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EY 39 Discontinuance profit formula (existing policies): when
partial reinsurance exists

When this section applies

(1) This section applies when a life insurer has partial
reinsurance.

Termination payment

(2) Inusing the discontinuance profit formula (existing policies),
the life insurer must reduce termination payment by the
claim receivable by the life insurer under the life reinsurance
policy on the occurrence of the event described in section
EY 35(2)(a) or (b).

Defined in this Act: claim, discontinuance profit formula, life insurer, life reinsur-
ance policy, partial reinsurance

Compare: 2004 No 35 sEY 38

EY 40 Discontinuance profit formula (new policies): when
partial reinsurance exists

When this section applies

(1) This section applies when a life insurer has partial
reinsurance.

Premium

(2) Inusing the discontinuance profit formula (new policies), the
lifeinsurer must reduce premium by an amount to which both
the following apply:

(& itispart of the premiums payable by the life insurer in
the income year for alife reinsurance policy or policies
(the life reinsurance premiums); and

(b) itisthepart of thelifereinsurance premiumsthat relates
to the life insurance policy.

Termination payment

(3 Inusing the discontinuance profit formula (new policies), the
life insurer must reduce termination payment by the claim
receivable by the life insurer under the life reinsurance policy
for the termination of the life insurance policy.

Defined in this Act: amount, claim, discontinuance profit formula, income year, life
insurance policy, life insurer, life reinsurance policy, partial reinsurance, pay,
premium

Compare: 2004 No 35 sEY 39
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EY 41 Discontinuance profit formulas: individual result may

never be negative

If alifeinsurer gets a negative result from using a discontinu-
ance profit formulato calculate an amount for alife insurance
policy for an income year, the result is treated as zero.

Defined in this Act: discontinuance profit formula, income year, life insurance
policy, life insurer

Compare: 2004 No 35 sEY 40

Policyholder income

EY 42 How policyholder income is calculated

Section EY 43 sets out the policyholder income formula that a
life insurer uses for each income year to calculate the life
insurer’s policyholder income for the income year.

Defined in this Act: income year, life insurer, policyholder income, policyholder
income formula

Compare: 2004 No 35 sEY 41

EY 43 Policyholder income formula

D

e

©)

Formula

The policyholder income formula is—

clam due
+ (closing actuarial reserves — opening actuarial reserves)
— (premium — underwriting result)
(1 —tax rate).

Definition of items in formula
The items in the formula are defined in subsections (3) to (8).

Claim due

Claim due is the total of—
(@ each claim that became due and payable in the income
year; and
(b) each clam that became due and payable in (a pre-
vious)an earlier income year to the extent to which—
(i) theclaim relatesto acontingency that was met in
the 1990-91 income year or a later income year
before the income year for which the formulais
being used; and
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4)

(®)

(6)

()

(8)

9)

1060

(i)  the claim has not already been included in claim
in an income year.

Closing actuarial reserves

Closing actuarial reserves is the life insurer's actuarial
reserves, determined at the end of the income year. A varia
tion to closing actuarial reservesis in section EY 45(2).

Opening actuarial reserves

Opening actuarial reserves is the life insurer’s actuaria
reserves, determined at the start of the income year. A varia-
tion to opening actuarial reservesisin section EY 45(3).

Premium

Premium is al the premiums due and payable to the life
insurer in the income year. Premium does not include a
premium due and payable to the life insurer in (a previous)an
earlier incomeyear. A variation to premium isin section EY 44.

Underwriting result

Underwriting result is the total of the following that the life
insurer has in the income year:

(@ the premium loading; and

(b)  the mortality profit; and

(c) the discontinuance profit.

Tax rate

Tax rate is the basic rate of income tax set out in schedule 1,
part A, clause 7 (Basic tax rates: income tax, ESCT, RWT, and
attributed fringe benefits).

Positive result

A positive result from using the policyholder income formula
is policyholder income in the income year.
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Negative result

(10) A negative result from using the policyholder income formula

is policyholder net loss for the income year, and is dealt with
under section IT 1 (Life insurers’ policyholder net losses).

Defined in this Act: actuarial reserves, claim, discontinuance profit, income year,
life insurer, mortality profit, pay, policyholder income, policyholder income
formula, policyholder net loss, premium, premium loading, tax

Compare: 2004 No 35 sEY 42

EY 44 Policyholder income formula: when partial reinsurance

)

@

©)

(4)

©)

exists
When this section applies

This section applies when a life insurer has partial
reinsurance.

Premium

In using the policyholder income formula, the life insurer
must reduce premium by an amount calculated using the
formula—

reinsurance premium — reinsurance claim.

Definition of items in formula
The items in the formula are defined in subsections (4) and (5).

Reinsurance premium

Reinsurance premium is the total of the premiums due and
payable by the life insurer in the income year under the life
reinsurance policies under which the life insurer has partial
reinsurance. Reinsurance premium does not include premi-
ums due and payable by the life insurer in (previous)earlier
income years.

Reinsurance claim

Reinsurance claim isthetotal of the claims receivable by the
life insurer in the income year under the life reinsurance
policies under which the life insurer has partial reinsurance.
Reinsurance claim does not include claims receivable by the
life insurer in (previous)earlier income years.

Defined in this Act: amount, claim, income year, life insurer, life reinsurance
policy, pay, partial reinsurance, policyholder income formula, premium

Compare: 2004 No 35 sEY 43
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EY 45 Policyholder income formula: when life insurance

D

@

©)

1062

business transferred
When this section applies

This section applies when a life insurance business is trans-

ferred in a transfer to which all the following apply:

(@ thetransferor and thetransferee, whether or not resident
in New Zealand, are part of the same wholly-owned
group of companies immediately before and immedi-
ately after the transfer; and

(b) 1 of thefollowing is met:

(i) if the transferor is resident in New Zealand, all
the transferor’s life insurance business is trans-
ferred to the transferee; or

(if) if the transferor is not resident in New Zealand,
all the life insurance policies offered or entered
into in New Zealand that are held by the trans-
feror are transferred to the transferee; and

(c) the Commissioner receives confirmation from the
Government Actuary that—

(i)  therequirements of paragraph (b) are met; and

(i)  no policyholder will be unduly disadvantaged as
aresult of the transfer; and

(d) the Commissioner is satisfied that the transfer is being
undertaken for commercial reasons and that no undue
tax advantage to either the transferor or the transferee
will arise as aresult of the transfer.

Closing actuarial reserves

In using the policyholder income formulafor the income year
inwhich the transfer occurs, the transferor must use as closing
actuarial reservesthetransferor’s actuarial reservesimmedi-
ately before the transfer.

Opening actuarial reserves

In using the policyholder income formulafor the income year

in which the transfer occurs, the transferee must use as open-

ing actuarial reserves the total of—

(@ the transferee's actuaria reserves, determined at the
start of the income year; and
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(b) the transfere€’s actuarial reserves for the business or
policies transferred to the transferee, determined imme-
diately after the transfer.

Defined in this Act: actuaria reserves, business, Commissioner, income year, life
insurance, life insurance policy, offered or entered into in New Zealand, policy-
holder income formula, resident in New Zealand, wholly-owned group of
companies

Compare: 2004 No 35 sEY 44

Disposal of property

EY 46 Income from disposal of property

D

e

©)

(4)

©)

When this section applies

This section applies when a life insurer disposes of any prop-
erty of their life insurance business.

Property generally

An amount that a life insurer derives from disposing of any
property of their life insurance business is income of the life
insurer under section CR 1(5) (Income of life insurer). However,
if the property is afinancial arrangement, subsections (3) to (5)
apply instead of this subsection.

Financial arrangement: application of financial
arrangements rules

If thelife insurer disposes of afinancial arrangement to which
the financial arrangements rules apply, subpart EW (Financial
arrangements rules) applies.

Financial arrangement: application of old financial
arrangements rules

If thelife insurer disposes of afinancial arrangement to which
the old financial arrangements rules apply, sections EZ 33 to EZ 52
(which relate to the old financial arrangements rules) apply.

Financial arrangement: before old financial arrangements
rules

If the life insurer receives an amount on or after 1 April 1982
as repayment or partial repayment of a financial arrangement
to which the old financial arrangements rules would have
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applied if section EZ 45 (Application of old financial arrange-
ments rules) had not existed, the amount is income of the life
insurer.

Defined in this Act: amount, business, financia arrangement, financial arrange-
ments rules, income, life insurance, life insurer, old financial arrangements rules,

pay, property
Compare: 2004 No 35 sEY 45

EY 47 Deductions for disposal of property

)

2

©)

When this section applies

This section applieswhen alifeinsurer isalowed adeduction
under section DR 2 (Disposal of property).

Amount of deduction

The amount of the deduction is—

(@ the property’s acquisition value or cost; or

(b) the amount described in section EZ 2(1) (Deductions for
disposal of property: 1982-83 and 1989-90 income
years); or

(c) the amount described in section EZ 2(2).

Timing of deduction

Thelifeinsurer is allowed the deduction in theincome year in
which they dispose of the property.

Defined in this Act: amount, deduction, income year, life insurer, property
Compare: 2004 No 35 sEY 46

Non-resident lifeinsurers

EY 48 Non-resident life insurerswith life insurance policiesin

D

)

1064

New Zealand
When this section applies

This section applies when a life insurer not resident in New
Zealand offers or is offered or enters into life insurance poli-
ciesin New Zealand.

Income derived from New Zealand

The life insurer’ s income from the business of providing life
insurance, as determined under this section, isincome derived
from New Zealand.
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Underwriting result and policyholder income

(3) The life insurer applies the items of the premium loading
formula, the mortality profit formula, the discontinuance
profit formula, and the policyholder income formulaonly to—
(@ the life insurance policies the life insurer, as insurer,
offered or was offered or entered into in New Zealand;
and

(b) thelife reinsurance policies held by the life insurer that
relate exclusively to the life insurance policies the life
insurer, as insurer, offered or was offered or entered
into in New Zealand.

Other income

(4) Thelifeinsurer’s income from the business of providing life
insurance, other than under aformula referred to in subsection
(3), is determined only in relation to the life insurer's New
Zealand business.

Defined in this Act: business, discontinuance profit formula, income, income
derived from New Zealand, life insurance, life insurance policy, life insurer, life
reinsurance policy, mortality profit formula, New Zealand, New Zealand business,
non-resident, offered or was offered or entered into, policyholder income formula,
premium loading formula, resident in New Zealand

Compare: 2004 No 35 sEY 47

EY 49 Non-resident life insurer becoming resident
Non-resident life insurer may apply

(1) A lifeinsurer not resident in New Zealand may apply to be
treated for its New Zealand business as resident in New
Zealand on and after the first day of a particular income year.

Application
(2) Thelifeinsurer applies by—
(@) completing awritten application specifying the particu-
lar income year; and
(b) giving the application to the Commissioner not less
than 20 working days before the start of the particular
income year.

Commissioner may grant
(3 The Commissioner may grant the application.
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(4)

(®)

(6)

EZ1
EZ 2

EZ 4
EZ5

EZ 6

1066

Company resident in New Zealand

If the application is granted, the life insurer’s New Zealand
business is treated, on and after the first day of the particular
income year, as being carried on by a company resident in
New Zealand in which the life insurer holds al the issued
shares.

Life insurer agent for company

The life insurer is treated as carrying on its New Zealand
business as agent for the company and is liable, as agent for
the company, to pay amounts payable to the Commissioner
and to provide returns of income and other information
required by the Commissioner.

Company and life insurer separate persons
Thelifeinsurer and the company are treated as being separate
personsin relation to the life insurer’s New Zealand business.

Defined in this Act: agent, amount, Commissioner, company, income year, life
insurer, New Zealand business, non-resident, pay, resident in New Zealand, return
of income, share, working day

Compare: 2004 No 35 sEY 48

Subpart EZ—Terminating provisions
Contents

Life insurance
Life insurers acquiring property before 1 April 1988
Deductions for disposal of property: 1982—83 and
1989-90 income years
Petroleum mining
Petroleum development expenditure from 1 October
1990 to 15 December 1991
Livestock

Valuation of livestock bailed or leased as at 2 September
1992

Reduction: bloodstock not previously used for breeding
in New Zealand: pre-1 August 2006

Reduction: broodmare previously used for breeding in
New Zealand: pre-1 August 2006

Patent rights
Buying patent rights before 1 April 1993
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EZ 10

EZ 11

EZ 12

EZ 13

EZ 14

EZ 15
EZ 16

EZ 17

EZ 18

EZ 19

EZ 20

EZ 21

EZ 22

EZ 23

EZ 24

EZ 25
EZ 26
EZ 27
EZ 28
EZ 29

EZ 30

Leases of land

Premium paid on land leased before 1 April 1993
Depreciation
Pool method for items accounted for by globo method
for 1992-93 income year
Pool items accounted for by globo method for 1992-93
income year
Amounts of depreciation recovery income and deprecia-
tion loss for part business use up to the 2004-05 income
year
Amount of depreciation loss for item acquired from
associated person on or before 23 September 1997
Annual rate for item acquired on or after 1 April 1993
and before end of person’s 1994-95 income year
Pre-1993 depreciation rate
Annual rate for excluded depreciable property: 1992-93
tax year
Amount of depreciation loss for plant or machinery addi-
tiona to section EZ 16 amount
Additional amount of depreciation loss. between 16
December 1991 and 1 April 1994
Section EZ 18 amount of depreciation loss when items
transferred between companies in wholly-owned group
before 1 April 1993
Section EZ 18 amount of depreciation loss when person
previously exempt from tax acquires item
Adjusted tax value for software acquired before 1 April
1993
Sections EE 47 and EE 49: permanent removal: allow-
ance before 1 April 1995
Base value and total deductions in section EE 57: before
1 April 1995
Economic rate for plant or equipment acquired before
1 April 2005 and buildings acquired before 19 May
2005
Definitions
Meaning of new asset
Meaning of New Zealand-new asset
Meaning of qualifying capital value
Meaning of qualifying improvement
Meaning of qualifying asset
Accident insurance
Private insurers under Accident Insurance Act 1998
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EZ 31

EZ 32

EZ 33

Base premium for 1998-99 premium year under Acci-
dent Insurance Act 1998

Controlled foreign company and foreign investment
fund rules
Disclosure restrictions on grey list CFCs before 2011-12
Old financial arrangements rules
Application of old financia arrangements rules

EZ 34 Election to apply financia arrangements rules in subpart
EW
EZ 35 Accrualsin relation to income and expenditure in respect

EZ 36

EZ 37
EZ 38

EZ 39
EZ 40
EZ 41
EZ 42
EZ 43
EZ 44
EZ 45
EZ 46

EZ 47

EZ 48
EZ 49

EZ 50
EZ 51

EZ 52

of financial arrangements

Excepted financia arrangement that is part of financia
arrangement

Cash basis holder

Income and expenditure where financial arrangement
redeemed or disposed of

Forgiveness of debt

Accrued income written off

Sale of debt to associate of debtor

Post facto adjustment

Variable principal debt instruments

Relationship with rest of Act

Application of old financia arrangements rules
Election to treat short term trade credit as financial
arrangement

Election to continue to treat certain excepted financia
arrangements as financial arrangements

Definitions

Determination of core acquisition price where considera-
tion for property denominated in foreign currency
Rules for non-market transactions

Trangitional adjustment when changing to financial
arrangements rules

References to new rules include old rules

Life insurance
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EZ 1 Lifeinsurersacquiring property before 1 April 1988
When this section applies

(1) This section applies when section DZ 2 (Life insurers acquiring
property before 1 April 1988) applies.
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(4)

(®)

(6)

(1)

(8)

Amount of deduction
The amount of the deduction is cal culated using the formula—
specific liability

total liability

X property sum.

Definition of items in formula
The items in the formula are defined in subsections (4) to (9).

Soecific liability

Specific liability isthe amount in thelife insurer’ stotal liabil-
ity on the last day of the 1987-88 income year for the follow-
ing matters covered by the life insurer’s Life Insurance Fund:
(8 superannuation policies; and

(b) pre-1983 mortgage repayment insurance policies; and
(c) annuities that have been granted.

Total liability

Total liability is the life insurer’s liability for life insurance
policies on the last day of the 1987—88 income year.

Property sum

The property sum is calculated under whichever is relevant
of subsections (7) to (9).

Property acquired before last day of 1982—-83 income year

For property acquired on or before the last day of the 1982-83
income year, the property sum is calculated by subtracting the
specified base cost for 1983 income year property from the
market value of the property on 1 April 1988.

Property acquired after end of 1982—83 income year: not
financial arrangement

For property acquired after the end of the 1982—83 income
year that is not a financial arrangement, the property sum is
calculated by subtracting the cost price or acquisition value of
the property from the market value of the property on 1 April
1988.
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(9)

(10)

EZ 2

)

@

1070

Property acquired after end of 1982—83 income year:
financial arrangement

For property acquired after the end of the 1982—83 income
year that is a financial arrangement, the property sum is the
base price adjustment for the arrangement, calculated asif the
arrangement had matured on 1 April 1988 but using the
formula in section EW 31 (Base price adjustment formula).

Timing of deduction

Thelifeinsurer isalowed the deduction in theincomeyear in
which they dispose of the property.

Defined in this Act: amount, deduction, financial arrangement, income year, Life
Insurance Fund, life insurance policy, life insurer, property, specified base cost for
1983 income year property, superannuation policy

Compare: 2004 No35sEZ 1

Deductions for disposal of property: 1982-83 and
198990 income years

Section EY 47(2)(b)

For the purposes of section EY 47(2)(h) (Deductions for disposal

of property), for property to which both the following apply,

the amount of the deduction is the market value of the prop-

erty on the last day of the 1989-90 income year:

(@ the property island or buildings acquired on or before
the last day of the 1989-90 income year; and

(b) the profit from the property’ s disposal on or before the
last day of the 1989-90 income year, had it been dis-
posed of then at a profit, would have been a capital
profit or gain and not a profit on disposal of an invest-
ment subject to income tax under section 204 of the
Income Tax Act 1976 (as that section was immediately
before itsrepeal and substitution by section 13(1) of the
Income Tax Amendment Act (No 2) 1990).

Section EY 47(2)(c)

For the purposes of section EY 47(2)(c), for property to which

both the following apply, the amount of the deduction is the

specified base cost for 1983 income year property:

(@) the property was acquired on or before the last day of
the 1982-83 income year; and
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EZ 3
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)

©)

4)

(b)  subsection (1) does not apply to the property.

Defined in this Act: amount, deduction, income year, property, specified base cost
for 1983 income year property

Compare: 2004 No 35 sEZ 2
Petroleum mining

Petroleum development expenditure from 1 October
1990 to 15 December 1991

Timing of deduction

Expenditure that is allowed as a deduction under section DZ 3

(Petroleum mining: development expenditure from 1 October

1990 to 15 December 1991) must be deducted in equal

amounts over the 10 years starting with the later of—

(& theincome year in which commercial production starts;
and

(b) theincome year in which the expenditure is incurred.

Petroleum mining operations outside New Zealand

This section applies with any necessary modifications to a

petroleum miner who undertakes petroleum mining opera

tions that are—

(@ outside New Zealand and undertaken through a branch
or a controlled foreign company; and

(b) substantially the same as the petroleum mining activi-
ties governed by this Act.

Partnership interests

For the purposes of this section, apartner istreated as having a
share or interest in a petroleum (mining) permit or other prop-
erty of a partnership to the extent of their income interest in
the partnership.

Disposal of part of asset
For the purposes of this section, references to the disposal of
an asset apply equally to the disposal of part of an asset.

Defined in this Act: amount, commercial production, controlled foreign company,
deduction, dispose, income year, New Zealand, petroleum, petroleum miner, petro-
leum mining operations, petroleum (mining) permit

Compare: 2004 No35sEZ 3
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Livestock

EZ 4 Valuation of livestock bailed or leased as at 2 September

D

@

©)

(4)

1072

1992
When this section applies

This section applies when—
(@ anowner of livestock valued aclass of livestock for the

1991-92 income year under section 86 of the Income

Tax Act 1976 (as that section was in force before its

repeal by section 21 of the Income Tax Amendment Act

(No 2) 1993); and

(b) either—

(i) thelivestock was, as at 2 September 1992, at the
use of a person under a bailment, lease, or other
agreement that the owner entered into on or
before that date, or was, on or before that date,
livestock that was subject to a binding contract to
bail or lease the livestock to a person, or other-
wise allow them to use the livestock; or

(i) theclass of livestock was not one that the owner
had on hand in the previous income year, but was
a class that, as at 2 September 1992, was at the
use of a person under a bailment, lease, or other
agreement that the owner entered into on or
before that date.

Rolling average value

The owner may value the livestock at avalue equal to 70% of
the rolling average value of that class of livestock.

When subsection (2) applies

Subsection (2) applies for the 1992—93 income year and any
later income year in which the livestock continues to be
bailed, leased, or otherwise used by the person under the
bailment, lease, or other agreement.

Number of livestock valued

The number of specified livestock of a class that may be
valued under this section is the number that is the least of—
(@ the number of livestock of the class bailed, leased, or

otherwise used (or, for a binding contract entered into
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(b)

(©)

before 2 September 1992 but not yet applying, the num-
ber of livestock of that class provided for in the con-
tract); and

the number of livestock of the class bailed, leased, or
otherwise used as at the end of the 1992-93 income
year; and

the lesser of the opening and closing number of stock of
the class bailed, leased, or otherwise used in a later
income year up to and including the income year in
which the livestock is being valued.

Meaning of rolling average value

(5) Inthissection, rolling aver age value, for an income year and
a class of specified livestock, means one-third of the sum of
the national average market values set for that income year
and each of the 2 previous income years for livestock of that

class.

Defined inthis Act: class, income year, |ease, national average market value, rolling
average value, specified livestock

Compare: 2004 No35sEZ 4

EZ 5 Reduction: bloodstock not previously used for breeding
in New Zealand: pre-1 August 2006

Bloodstock to which this section applies
(1) This section applies to bloodstock that—

@
(b)

(©)

was not used for breeding in New Zealand before 16

December 1991, and

before aperson (per son A) acquired it, was not used for

breeding in New Zealand by any other person, unless—

(i) the other person transferred the bloodstock to
person A under a matrimonial agreement to
which section FB 18 (Bloodstock) applies; or

(if)  theother person and person A were companiesin
the same wholly-owned group at the time person
A acquired the bloodstock from the other person;
and

section EC 39(1) or (2) (First income year in breeding

business) applies to,—

(i) before 1 August 2006; or

(i)  for an income year ending on or after 1 August
2006, if a requirement of paragraphs (a) to (c) of
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)

©)

4)

®)

(6)

()

1074

section EC 39(1) or (2) is first met before 1 August
2006.

Sallion

For the purposes of sections EC 39 and EC 40 (which relate to
bloodstock), the reduction applying to the value of astallionis
25% of the cost price of the stallion unless person A chooses
to value the stallion by the reducing value method.

Sallion valued by reducing value method

When person A chooses to value the stallion by the reducing
value method, the reduction applying to the value of the
stallion is 37.5% of its cost price in the first income year and
37.5% of its opening value in each later income year. Person
A must give notice to the Commissioner of their election in
their return of income for the first income year.

Broodmare when first used before 1 April 2001

For the purposes of sections EC 39 and EC 40, the reduction
applying to the value of a broodmare is calculated using the
formula—

1.25 x cost price of broodmare
15 — age of broodmare.

Definition of item in formula

In the formula in subsection (4), age of broodmare is—

(& 12 yearsof age; or

(b) the actual age in years, if the broodmare is 11 years of
age or less at the end of the income year.

Broodmare when first used on or after 1 April 2001 but
before 1 August 2006

For the purposes of sections EC 39 and EC 40, the reduction
applying to the value of a broodmare to which section EC 39(2)
applies is calculated using the formula—

1.25 x cost price of broodmare
11 — age of broodmare.

Definition of item in formula

In the formula in subsection (6), age of broodmare is—
(@) 8yearsof age; or
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EZ 6

)

2

©)

(4)

(b) the actual age in years, if the broodmare is 7 years of
age or less at the end of the income year.

Defined in this Act: bloodstock, broodmare, Commissioner, company, cost price,
income year, matrimonial agreement, New Zealand, notice, return of income,
stallion, wholly-owned group, year

Compare: 2004 No 35 s EZ 4B

Reduction: broodmare previously used for breeding in
New Zealand: pre-1 August 2006

Broodmare to which this section applies

This section applies to a broodmare that section EC 39(1) or (2)

(First income year in breeding business) applies to,—

(@ before 1 August 2006; or

(b) for anincome year ending on or after 1 August 2006, if
arequirement of paragraphs (a) to (c) of section EC 39(1) or (2)
is first met before 1 August 2006.

Broodmare when first used before 1 April 2001

For the purposes of sections EC 39 and EC 40 (which relate to
bloodstock), the reduction applying to the value of a brood-
mare to which section EC 39(1) applies and sections EC 41 (Reduc-
tion: bloodstock not previously used for breeding in New
Zealand) and EZ 5 do not apply is calculated using the
formula—

cost price of broodmare
15 — age of broodmare.

Definition of item in formula

In the formula in subsection (2), age of broodmare is—

(@ 12 yearsof age; or

(b) the actua age in years, if the broodmare is 11 years of
age or less at the end of the income year.

Broodmare when first used on or after 1 April 2001 but
before 1 August 2006

For the purposes of sections EC 39 and EC 40, the reduction
applying to the value of a broodmare to which section EC 39(2)
applies and sections EC 41 and EZ 5 do not apply is calculated
using the formula—

cost price of broodmare

11 — age of broodmare.
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(®)

Definition of item in formula

In the formula in subsection (4), age of broodmare is—

(@ 8yearsof age; or

(b) the actual age in years, if the broodmare is 7 years of
age or less at the end of the income year.

Defined in this Act: broodmare, cost price, income year, year
Compare: 2004 No 35 sEZ 4C

Patent rights

EZ 7 Buying patent rights before 1 April 1993

)

@

©)

(4)

(®)

1076

When this section applies

This section applies when section DZ 8 (Buying patent rights
before 1 April 1993) applies.

Amount of deduction

The amount of the deduction isthe expenditure that the person
has incurred in buying the patent rights.

Amount when patent rights expired or disposed of

If, before the expiry of the patent rights, the rights have come
to an end or have been disposed of, the person is alowed a
deduction of an amount that bears to the total sum of the
expenditure on the purchase of the rights the same proportion
as the unexpired term of the rights when they came to an end
or were disposed of bearsto their unexpired term at the date of
their purchase. An amount that the person has otherwise been
allowed as a deduction is not included.

Timing of deduction: subsection (2)

The deduction referred to in subsection (2) is allocated to the
income years in relation to which the term of the patent rights
that is unexpired at the date of purchase applies.

Timing of deduction: subsection (3)

The deduction referred to in subsection (3) is allocated to the
income year in which the rights have come to an end or been
disposed of.

Defined in this Act: amount, deduction, income year, patent rights

Compare: 2004 No35sEZ 5
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Leases of land

EZ 8 Premium paid on land leased before 1 April 1993

@

@

©)

(4)

©)

When this section applies

This section applies when section DZ 9 (Premium paid on land
leased before 1 April 1993) applies.

Amount of deduction

The amount of the deduction is the premium paid on the grant
or renewal of the lease. If person A does not use the land for
thewhole of atax year, the amount of the deduction isreduced
proportionately.

Amount when lease or renewal granted to another person

If the lease or the renewal of the lease is granted to another
person, the deduction must not be more than the amount of the
premium paid by person A on the acquisition of the lease.

Timing of deduction

The deduction is alocated evenly to the income years in
relation to which the term of the lease applies.

Meaning of term of the lease

In this section, term of the lease, for a lease of indefinite
duration, means the minimum period it has to run.

Defined in this Act: amount, deduction, income year, lease, pay, premium, tax year,
term of the lease

Compare: 2004 No 35 sEZ 6

Struck out (unanimous)

Foreign investment fund rules

EZ 9 FIF interests held on 1 April 1993

D

When this section applies

This section applies when—

(& aperson held an attributing interest in aFIF at all times
from 8.00 pm New Zeadand Standard Time on 2 July
1992 until 1 April 1993; and
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Struck out (unanimous)

)

1
(b)  used the comparative value method or deemed rate of
return method to cal culate their FIF income or lossfrom

the interest for the period starting on 1 April 1993.

Treated as having bought for market value

The person istreated as having bought the interest on 1 April
1993 for an amount equal to its market value at the time,
unless the person chooses not to apply this section by com-
pleting their return of income without applying it.

Defined in this Act: amount, attributing interest, comparative value method,
deemed rate of return method, FIF, FIF income, loss, return of income

Compare: 2004 No35sEZ 7

Depreciation

EZ 10 Pool method for items accounted for by globo method

for 1992-93 income year

If a person chooses the pool method for an item of property of
a kind described in section EE 67(3)(c) (Meaning of poolable
property), they must also choose to treat as a single pool all
such items of property they still own that they accounted for at
the end of their 1992-93 income year within the same globo
account.

Defined in this Act: income year, pool, pool method

Compare: 2004 No 35 sEZ 8

EZ 11 Pool items accounted for by globo method for 1992-93

)

1078

income year
Limit on amount of income

If a person’s pool consists solely of items of depreciable
property accounted for at the end of the person’s 1992-93
income year using, with the Commissioner’s permission, the
globo accounting method, the amount of income under section
EE 22(5)(a) (Cases affecting pool) is no more than the amount
calculated using the formula—

depreciation allowed — income.
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)

Definition of items in formula

In the formula,—

(@ depreciation allowed is the total of deductions for
amounts of depreciation loss that the person has been
allowed in al (previous)earlier income years for all
itemsin the pool, including amounts alowed before the
person’s 1993-94 income year under the globo
accounting method:

(b) incomeisall amounts of income under section EE 22(5)(a)
in al previous income years.

Defined in this Act: amount, Commissioner, depreciable property, depreciation
loss, income year, pool

Compare: 2004 No 35sEZ 9

EZ 12 Amounts of depreciation recovery income and

depreciation loss for part business use up to the 2004-05

income year

For the purposes of sections EE 51(1)(b)(ii) and EE 52(5)(h)(ii)

(which relate to depreciation for partial income-producing

use), theitem is an item of property to which 1 or more of the

following applies:

(@ theitem is, at any time during the period the person
owns it, subject to section FB 7 of the Income Tax Act
2004:

(b) theitem is, at any time during the period the person
owns it, subject to section EG 2(1)(d) or (e) of the
Income Tax Act 1994:

(c) theitem is, at any time during the period the person
owns it, subject to section 108A(1)(d) or (e) of the
Income Tax Act 1976:

(d) theitem was, in the 1992-93 income year or (a pre-
vious)an earlier incomeyear, an item that the person did
not use wholly in deriving assessable income or carry-
ing on abusiness for the purpose of deriving assessable
income and for which, consequently, the person was
allowed a smaller deduction for depreciation under
section 108 of the Income Tax Act 1976 than they
would have been alowed if they had used the item
wholly for 1 of those purposes.

Defined in this Act: assessable income, business, income year

Compare: 2004 No 35 s EZ 10
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EZ 13 Amount of depreciation loss for item acquired from
associated person on or before 23 September 1997

When this section applies

(1) Thissection applieswhen, on or before 23 September 1997, a
person (person A) acquires an item from an associated person
entitled to a deduction for an amount of depreciation loss for

it.

Exclusions
(2) This section does not apply—

(@ if theitemisacquired under arelationship agreement in
circumstances to which section FB 21 (Depreciable prop-

erty) applies; or

(b) if theitemislisted in schedule 14 (Depreciableintangible
property) and the price that person A pays isincome of

the associated person; or

(c) if theitemisnot listed in schedule 14 and the Commis-
sioner is of the opinion that the circumstances are such
that a person should be alowed a deduction for an
amount of depreciation loss for the item based on the

actual price or other consideration given for it.

No greater amount of depreciation loss

(3  Whether or not the associated person has been allowed a
deduction for an amount of depreciation loss, person A does
not have a greater amount of depreciation loss for the item
than that which the associated person would have had if the

associated person had kept the item.

Amount of depreciation loss dealt with under section EE 50

(4) If the associated person has an amount of depreciation loss
that has been dealt with under section EE 50 (Effect of disposal
or event), person A has an amount of depreciation loss for the

item based on the total of—
(@ al amounts dealt with under section EE 50; and

(b) the depreciated value of the item immediately before

person A acquired it.
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(®)

(6)

When subsection (6) applies and does not apply

Subsection (6) applies when, on or before 23 September 1997,
the holder of management rights created under the Radiocom-
munications Act 1989 grants a licence right under that Act to
an associated person. However, it does not apply when the
Crown acting by and through the Secretary of Commerce is
named as the manager under section 11(1) of the Radiocom-
munications Act 1989.

Licence right price
The price of the licence right is treated as being zero for the
purposes of subpart EE (Depreciation).

Defined in this Act: amount, associated person, Commissioner, depreciation 10ss,
pay, relationship agreement

Compare: 2004 No 35 sEZ 11

EZ 14 Annual rate for item acquired on or after 1 April 1993

D

)

and before end of person’s 1994-95 income year
What this section is about

This section is about the annual rate that applies to an item of
depreciable property that a person acquires before the end of
their 1994-95 income year (not including fixed life intangible
property or excluded depreciable property, for which rates are
set in sections EE 32 (Annual rate for fixed life intangible prop-
erty) and EZ 16 respectively).

Rate

The rate is—

(8 theitem’seconomic rate; or

(b)  the pre-1993 depreciation rate described in section EZ 15,
if the person chooses it under that section.

Defined in this Act: annual rate, depreciable property, economic rate, excluded
depreciable property, fixed life intangible property, income year

Compare: 2004 No 35 sEZ 12

EZ 15 Pre-1993 depreciation rate

D

Scope of election

A person may choose the pre-1993 depreciation rate for all
items, or any item, that they acquire before the end of their
199495 income year.
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)

©)

(4)

©)

(6)

(1)

1082

How election made

The election is made by applying the pre-1993 depreciation
rate for the item to the item in the person’s return of income
for the income year for which the election is made.

Election unchangeable

The election must not be changed for the income year for
which it is made.

Moving from diminishing value to straight-line and vice
versa

A person who chooses the pre-1993 depreciation rate has the

following choices:

(@ if the rate is a diminishing value rate, the person may
instead use the straight-line rate by—

(i)  rounding the diminishing value rate to the nearest
rate specified in schedule 10, column 1 (Straight-line
equivalents of diminishing value rates of depreci-
ation); and

(i) taking the equivalent straight-line rate specified
in column 2 of the schedule; or

(b) if therateisastraight-line rate, the person may instead
use the diminishing value rate by—

(i)  rounding the straight-line rate to the nearest rate
specified in schedule 10, column 2; and

(i) taking the equivalent diminishing value rate
specified in column 1 of the schedule.

Pre-1993 depreciation rate

The pre-1993 depreciation rate isthe rate calculated using the
formula—

section 108 rate + section 108A rate + section 113A rate.

Definition of items in formula
The items in the formula are defined in subsections (7) to (9).

Section 108 rate

Section 108 rate is the rate of depreciation that the Commis-
sioner allowed persons with a standard balance date to use for
the 1992-93 tax year to calculate a deduction for depreciation
under section 108 of the Income Tax Act 1976, asin force for
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8

(9)

the 1992-93 tax year, for property of the same kind as the
item.

Section 108A rate
Section 108A rate is the rate of additional deduction under
section 108A of the Income Tax Act 1976, asin force for the
1992-93 tax year, for which the item was €ligible for the
199293 tax year.

Section 113A rate

Section 113A rate is the rate of supplementary deduction
under section 113A of the Income Tax Act 1976 for which the
item was eligible for the 199293 tax year.

Defined in this Act: Commissioner, diminishing value rate, income year, return of
income, standard balance date, straight-line rate, tax year

Compare: 2004 No 35 sEZ 13

EZ 16 Annual rate for excluded depreciable property:

D

)

©)

(4)

1992-93 tax year
What this section is about

This section is about the annual rate that applies to an item of
excluded depreciable property.

Rate

The rate is the section 108 rate, without adding the section
108A rate or the other sections rate. The rates referred to in
this subsection are described in subsections (3) to (5).

Section 108 rate

Section 108 rate means the rate of depreciation that the Com-
missioner alowed persons with a standard balance date to use
for the 1992-93 tax year to calculate a deduction for deprecia-
tion under section 108 of the Income Tax Act 1976, asinforce
for the 1992-93 tax year, for property of the same kind as the
item.

Section 108A rate

Section 108A rate means the rate of additional deduction
under section 108A of the Income Tax Act 1976, as in force
for the 1992-93 tax year, for which the item was eligible for
the 1992-93 tax year.
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(®)

(6)

(1)

1084

Other sections rate

Other sectionsrate means arate of additional or supplemen-
tary deduction under section 113A or any other provision of
the Income Tax Act 1976 for which the item was eligible for
the 1992-93 tax year.

Amount of depreciation loss under any other provision

If a person has an additional amount of depreciation loss for

an income year for an item of excluded depreciable property

under section EZ 17 or EZ 18 or any other provision of thisAct,—

(8 therateapplicableto theitem under subsection (2) may be
adjusted to incorporate the additional amount of depre-
ciation loss in a manner prescribed or allowed by the
Commissioner; and

(b)  when an adjusted rate is applied to the item, the person
does not have a separate amount of depreciation lossfor
theitem under section EZ 17 or EZ 18 or the other provision.

Changing rate

A person applying the rate in subsection (2) has the following

choices:

(&8 if the rate is a diminishing value rate, the person may
instead use the straight-line rate by—

(i)  rounding the diminishing value rate to the nearest
rate specified in schedule 10, column 1 (Straight-line
equivalents of diminishing value rates of depreci-
ation); and

(i) taking the equivalent straight-line rate specified
in column 2 of the schedule; or

(b) if therateisastraight-line rate, the person may instead
use the diminishing value rate by—

(i)  rounding the straight-line rate to the nearest rate
specified in schedule 10, column 2; and

(i) taking the equivalent diminishing value rate
specified in column 1 of the schedule.

Defined in this Act: annual rate, Commissioner, depreciation loss, diminishing
value rate, excluded depreciable property, prescribed, standard balance date,
straight-line rate, tax year

Compare: 2004 No 35 sEZ 14
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EZ 17 Amount of depreciation loss for plant or machinery

D

e

©)

additional to section EZ 16 amount
When this section applies

This section applies when a person carrying on a business in
New Zeaand incurs, wholly for the purpose of the business,
capital expenditurein acquiring, installing, or extending plant
or machinery that—

(@ isexcluded depreciable property; and

(b) is—

(i) plant or machinery that is normally in operation
for an average of at least 16 hours each working
day and is not normally in operation for 24 hours
each working day:

(i) plant or machinery that is normally in operation
for 24 hours each working day.

Exclusions

This section does not apply to—

(& auminium smelting plant or machinery:

(b) cars

(c) petroleum refining plant or machinery:

(d) ships, aircraft, or hovercraft:

(e) plant or machinery for which a deduction by way of a
fixed rate was denied under section 108 of the Income
Tax Act 1976 for the 1992-93 income year or (a pre-
vious)an earlier relevant income year:

(f)  plant or machinery for which the Commissioner did not
prescribe a differential rate for more than 1 shift opera-
tion when determining under section 108 of the Income
Tax Act 1976 the rate of depreciation for the 199293
income year or (a previous)an earlier relevant income
year.

Additional amount of depreciation loss

The person has an amount of depreciation loss for the plant or
machinery under this section in addition to any amounts of
depreciation loss that they have for the plant or machinery
under section EZ 16.
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Relevant income years

(49) The person has the additional amount of depreciation lossin
thefirst, second, third, fourth, and fifth income yearsin which
the plant or machinery is used in deriving assessable income.

Rate

(5) Therate of the additional amount of depreciation loss is,—
(@ for plant or machinery described in subsection (1)(b)(i), 3%
of the diminishing value of the plant or machinery in
each income year:
(b) for plant or machinery described in subsection (1)(b)(ii),
6% of the diminishing value of the plant or machinery
in each income year.

Defined in this Act: amount, assessable income, business, car, Commissioner,
depreciation loss, excluded depreciable property, income year, New Zealand, petro-
leum, working day

Compare: 2004 No 35 sEZ 15

EZ 18 Additional amount of depreciation loss: between 16
December 1991 and 1 April 1994

When this section applies

(1) This section applies when a person incurs expenditure of the
kind described in subsection (2) in—
(@ theacquisition or installation of a qualifying asset; or
(b) the making of a qualifying improvement to an item the
person owns.

Expenditure described

(2) The expenditure is expenditure of a capital nature, excluding
any amount of input tax applying to the supply of the qualify-
ing asset or qualifying improvement to the person.

Additional amount of depreciation loss

(3) The person has an amount of depreciation loss for the asset or
item under this section in addition to any amount of deprecia-
tion loss they have for it under subpart EE (Depreciation) and
section EZ 17. This subsection is overridden by section EE 50(2)
(Effect of disposal or event).
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(4)

Amount

The additional amount of depreciation lossfor anincome year

is 25% of the lesser of—

(@ the amount of depreciation loss that the person has
under subpart EE and section EZ 17 for the asset or item and
for the income year; and

(b) the amount of depreciation loss that the person would
have had under subpart EE and section EZ 17 for the asset or
item and the income year had its value been equal to its
qualifying capital value.

Defined in this Act: acquire, amount, depreciation loss, income year, qualifying
capital value, qualifying asset, qualifying improvement

Compare: 2004 No 35 sEZ 16

EZ 19 Section EZ 18 amount of depreciation loss when items

D

@

©)

4)

transferred between companies in wholly-owned group
before 1 April 1993

When this section applies

This section applies when, before 1 April 1993, acompany in
awholly-owned group of companies disposes of a qualifying
asset, or an item to which the company has made a qualifying
improvement, to another company in the same wholly-owned

group.

Transferee has amount of depreciation loss

The transferee company has an amount of depreciation loss
under section EZ 18 for the period after the disposal as if the
transferee company were the same person as the transferor
company.

Amount

The amount of depreciation loss that the transferor company
has under section EZ 18 for the asset or item for the income year
in which the disposal occurs must be subtracted when the
amount of depreciation loss that the transferee company has
under section EZ 18 for the income year is calculated.

How definitions affected

This section applies despite any limitations in the definitions
of new asset, New Zealand-new asset, qualifying asset,
qualifying capital value, and qualifying improvement(, and
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gualifying asset) as to the identity of the person for whom an
asset or item or improvement will be treated as a qualifying
asset or qualifying improvement.

Defined in this Act: amount, company, depreciation loss, dispose, income year, new
asset, New Zealand-new asset, qualifying capital value, qualifying improvement,
qualifying asset, wholly-owned group of companies

Compare: 2004 No 35 sEZ 17

EZ 20 Section EZ 18 amount of depreciation loss when

D

@

person previously exempt from tax acquires item
When this section applies

This section applies when a person who has derived nothing

but exempt income—

(@ starts in an income year to derive income that is not
exempt income; and

(b)  would have had an amount of depreciation loss under
section EZ 18 for an item and an income year if the
person had been deriving income that was not exempt
income at the time they acquired the item to which
section EZ 18 applies or made a qualifying improvement
to the item to which section EZ 18 applies.

How qualifying capital value determined

The item’s qualifying capital value is determined as if the
person had had an amount of depreciation loss for the period
during which they derived nothing but exempt income.

Defined in this Act: amount, depreciation loss, exempt income, income, income
year, quaifying capital value, qualifying improvement

Compare: 2004 No 35 sEZ 18

EZ 21 Adjusted tax value for software acquired before

D

1088

1 April 1993
What this section applies to

This section applies to any of the following items for the
acquisition of which a person was allowed a deduction before
1 April 1993:

(@) the copyright in software:

(b) theright to use the copyright in software:

(c) theright to use software.
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Meaning of adjusted tax value

The adjusted tax value of the item is its cost to the person
minus all deductions that the person was allowed for it.
Defined in this Act: acquire, adjusted tax value

Compare: 2004 No 35 sEZ 19

EZ 22 Sections EE 47 and EE 49: permanent removal:

D

)

allowance before 1 April 1995
Section EE 47((8)10)

For the purposes of section EE 47((8)10) (Consideration for pur-
poses of section EE 46), the consideration that a person derives
from the event described in subsection (2) is the item’s market
value. Two qualifications are—

(8 if the person makes a taxable supply, “market value”
means the market value minus any goods and services
tax (GST) that would be charged on the supply; and

(b) this subsection does not apply to a transfer under a
relationship agreement.

Section EE 4(0)9((10)9)

For the purposes of section EE 49((78)9) (Events for purposes of
section EE 46), the ninth event is the cessation of use in New
Zedland, and the taking out of New Zealand for use outside
New Zedand, of an item of property for which a first-year
allowance has been granted under section 112(1) to (7) of the
Income Tax Act 1976, except when the item—

(@ has been taken out of New Zealand temporarily; and
(b)  will, after its return to New Zealand, be used in or for

the purpose of a businessin New Zealand.

Defined in this Act: business, GST, New Zealand, relationship agreement, taxable
supply

Compare: 2004 No 35 s EZ 20

EZ 23 Base value and total deductions in section EE 57:

D

before 1 April 1995

Base value in section EE 57 when section 108 of the
Income Tax Act 1976 applies

For the purposes of section EE 57 (Formula), this subsection
applies when a person could have been allowed a deduction
for depreciation for an item under section 108 of the Income
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)

©)

4)

Tax Act 1976 for the 1992-93 income year and they have
owned the item continuously since the 1992-93 income year.
Base value is the amount at which the item was recorded in
the person’s accounts for taxation purposes for the 1992-93
income year.

Section EE 58(3)(d)

For the purposes of section EE 58(3)(d) (Base value in section
EE 57 when none of sections EE 59, EE 60, and EZ 23(1)
applies),—

(8 the expenditure is expenditure for which a person has
been allowed a deduction for depreciation under any of
sections 108 to 108N or section 113A of the Income
Tax Act 1976; or

(b) the expenditure is expenditure for which a person has
been alowed a deduction for depreciation under any
other provision of the Income Tax Act 1976.

Section EE 59(1)(e)(ii)

For the purposes of section EE 59(1)(e)(ii) (Base value in section
EE 57 when no previous deduction), the item is one for which
the person could not have been alowed a depreciation deduc-
tion under section 108 of the Income Tax Act 1976 for the
1992-93 income year.

Section EE 61(2)(c)

For the purposes of section EE 61(2)(c) (Total deductions in
section EE 57), the provision is section 117(5) of the Income
Tax Act 1976.

Defined in this Act: amount, income year

Compare: 2004 No 35 sEZ 21

EZ 24 Economic rate for plant or equipment acquired before

D

1090

1 April 2005 and buildings acquired before 19 May 2005
What this section is about

This section is about setting the economic depreciation rate

that applies to items of a kind of depreciable property if—

(@ thekind of depreciable property isnot fixed lifeintangi-
ble property, or excluded depreciable property, for
which an economic rate cannot be set; and

(b) theitemsare—
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(4)

©)

(i) plant or equipment acquired before 1 April 2005:

(i)  buildings acquired before 19 May 2005:

(iii) buildings acquired on or after 19 May 2005, as
relationship property or from a company in the
same wholly-owned group of companies, from a
person who applied to the item an economic
depreciation rate set under this section or a
corresponding provision.

Rate set by Commissioner
The Commissioner sets the rate from time to time by—

(@
(b)

following the procedure set out in this section; and
issuing a determination under section 91AAF of the
Tax Administration Act 1994.

Procedure for setting economic rate

To set the diminishing value rate for akind of item of depre-
ciable property, the Commissioner—

@
(b)

(©

gets afigure by applying the formula in subsection (4) to

items of that kind; and

rounds the figure up or down to the nearest rate speci-

fied in schedule 12, column 1 (Old banded rates of depreci-

ation); and

setsthe samerate for someor all of the kinds of items of

depreciable property that are similar to one another, if

the Commissioner thinks it is appropriate to do so hav-

ing regard to—

(i) therate calculated for each kind; and

(i)  thereduction in compliance coststhat islikely to
be achieved.

Formula
The formula is—

estimated useful life

1- ( ( residual value) L

cost

Definition of items in formula
In the formula,—

(@

residual value is the greater of—
(i) estimated residual market value, which is defined
in section EE 68 (Other definitions):
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(b)
(©)

(i) 13.5% of cost:

cost isthe cost of items of the kind to which the formula
is applied:

estimated useful life is defined in section EE 64 (Mean-
ing of estimated useful life).

Defined in this Act: Commissioner, depreciable property, diminishing value rate,
economic rate, estimated residual market value, estimated useful life, excluded
depreciable property, fixed life intangible property

Compare: 2004 No 35 sEZ 21B

Definitions

EZ 25 Meaning of new asset
Meaning

New asset means an item of property that a person owns to
which subsections (2) to (4) apply and to which subsection (5) does

D

)

1092

not apply.

Acquisition date

The item is—

(@ acquired by the person in the period starting on
16 December 1991 and ending with the close of 31
March 1993, other than under a binding contract that
they entered into before 16 December 1991, or

(b) acquired by the person in the period starting on 1 April
1993 and ending with the close of 31 March 1994,
under a binding contract that they entered into in the
period starting on 16 December 1991 and ending with
the close of 31 March 1993; or

(c) oneto which all the following apply:

(i) it wasacquired by the person before 16 Decem-
ber 1991 as trading stock; and

(i) it wasused by the person as a capital item for the
first time in the period starting on 16 December
1991 and ending with the close of 31 March
1993; and

(iii) it qualified for adeduction for depreciation under
section 108 of the Income Tax Act 1976 in the
period starting on 16 December 1991 and ending
with the close of 31 March 1993.
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©)

(4)

(®)

Used before 1 April 1994
The item is used by the person before 1 April 1994.

Not used by anyone previously

The item is—

(@ not acquired by any other person before the date on
which the person acquired it; and

(b) not used by any other person before the date on which
the person acquired it; and

(c) not held for use by any other person before the date on
which the person acquired it; and

(d) not anitem or part of anitem that qualified for a deduc-
tion for depreciation under the Income Tax Act 1976 for
aperiod before the date on which the person acquired it.

Exclusion

A constructed item that a person ownsis not a new asset if—

(@) its construction started before 16 December 1991 (but
this paragraph does not apply to the extent to which the
item istrading stock to which subsection (2)(c) applies); or

(b) its construction started on or after 16 December 1991
under a binding contract that the person entered into
before 16 December 1991; or

(c) itsconstruction was not completed before 1 April 1994,
or

(d) theitem was not first used by the person before 1 April

1994,

Defined in this Act: acquire, new asset, trading stock
Compare: 2004 No 35 sEZ 22

EZ 26 Meaning of New Zealand-new asset
Meaning

New Zealand-new asset means an item of property that a
person owns to which subsections (2) to (5) apply.

)

@

©)

Not new
The item is not a new asset.

Date of acquisition
The item is—
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(4)

®)

(@ acquired by the person in the period starting on 16
December 1991 and ending with the close of 31 March
1993, other than under a binding contract that they
entered into before 16 December 1991, or
(b) acquired by the person in the period starting on 1 April
1993 and ending with the close of 31 March 1994,
under a binding contract that they entered into in the
period starting on 16 December 1991 and ending with
the close of 31 March 1993; or
(c) oneto which all the following apply:
(i) it wasacquired by the person before 16 Decem-
ber 1991 as trading stock; and
(i) it wasused by the person as a capital item for the
first time in the period starting on 16 December
1991 and ending with the close of 31 March
1993; and
(iti) it qualified for adeduction for depreciation under
section 108 of the Income Tax Act 1976 in the
period starting on 16 December 1991 and ending
with the close of 31 March 1993.

Used before 1 April 1994
The item is used by the person before 1 April 1994.

Not used

The item is—

(@ not used in New Zealand before the date on which the
person acquired it; and

(b) not anitem or part of anitem that qualified for a deduc-
tion for depreciation under the Income Tax Act 1976 for
aperiod before the date on which the person acquired it.

Defined in this Act: acquire, new asset, New Zealand, New Zealand-new asset,
trading stock

Compare: 2004 No 35 sEZ 23

EZ 27 Meaning of qualifying capital value

)

1094

Meaning

Qualifying capital value means, for an income year,—

(@ for aquaifying asset that a person owns, the amount
calculated for the income year using the formula in
subsection (2); or
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(4)

©)

(6)

()

(b) for an item that a person owns that is not a qualifying
asset but to which they have made a qualifying
improvement, the amount calculated for the income
year using the formula in subsection (7).

Formula
The formula referred to in subsection (1)(a) is—

(acquisition cost + improvement cost)
— item’s depreciation.

Definition of items in formula

The items in the formulain subsection (2) are defined in subsec-
tions (4) to (6).

Acquisition cost

Acquisition cost is the amount of capital expenditure the
person incurs in acquiring the asset or item. In the case of a
constructed item, the amount of capital expenditureisreduced
by the amount of capital expenditure the person incurs on the
construction on or after 1 April 1993, other than under a
binding contract that the person entered into before 1 April
1993.

I mprovement cost

Improvement cost is the amount of capital expenditure, if
any, the person incursin making a qualifying improvement to
the asset or item.

Item’s depreciation

Item’s depreciation is the amount of depreciation loss for
which the person has been allowed a deduction for the quali-
fying capital value of the asset or item in (previous)earlier
income years, not including an amount of depreciation loss
calculated using the straight-line method.

Formula
The formula referred to in subsection (1)(b) is—
capital expenditure — improvement’s depreciation.
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(8)

9)

(10)

Definition of items in formula

The items in the formulain subsection (7) are defined in subsec-
tions (9) and (10).

Capital expenditure

Capital expenditureisthe amount of capital expenditure the
person incurs for the improvement.

Improvement’ s depreciation

Improvement’s depreciation is the amount of depreciation
loss for which the person has been allowed a deduction for the
qualifying capital value of the improvement in (pre-
vious)earlier income years, not including an amount of depre-
ciation loss calculated using the straight-line method.

Defined in this Act: acquire, amount, depreciation loss, income year, qualifying
capital value, qualifying improvement, qualifying asset, straight-line method

Compare: 2004 No 35 sEZ 24

EZ 28 Meaning of qualifying improvement

D

1096

Meaning

Qualifying improvement, for a person’sincome year, means

an improvement of an item that the person owns, if al the

following apply:

(@ the person incurred the expenditure on the
improvement—

(i) inthe period starting on 16 December 1991 and
ending with the close of 31 March 1993, other
than under a binding contract they entered into
before 16 December 1991, or

(i) inthe period starting on 1 April 1993 and ending
with the close of 31 March 1994, under abinding
contract they entered into in the period starting on
16 December 1991 and ending with the close of
31 March 1993; and

(b) the person used the item in its improved form before

1 April 1994; and

(c) thepersonisallowed adeduction for depreciation under
the Income Tax Act 1976 for the improvement for the
income year.
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Exclusions

Qualifying improvement does not include—
(& animprovement to a building; or
(b) an improvement requiring construction, if—
(i) the construction started before 16 December
1991, or
(if)  the construction started on or after 16 December
1991 under a binding contract that the person
entered into before 16 December 1991, or
(iii) the construction was not completed before
1 April 1994; or
(iv) theimprovement was not first used by the person
before 1 April 1994.
Defined in this Act: income year, qualifying improvement
Compare: 2004 No 35 sEZ 25

EZ 29 Meaning of qualifying asset

Qualifying asset means—

(@ anew asset, other than a building, that a person ownsin
an income year and for which they are allowed a deduc-
tion for depreciation under the Income Tax Act 1976 for
the income year; or

(b) aNew Zeaand-new asset, other than abuilding or acar,
that aperson ownsin anincomeyear and for which they
are allowed a deduction for depreciation under the
Income Tax Act 1976 for the income year.

Defined inthis Act: car, income year, new asset, New Zealand-new asset, qualifying
asset

Compare: 2004 No 35 s EZ 26

Accident insurance

EZ 30 Private insurers under Accident Insurance Act 1998

D

When this section applies

This section applies when an insurer, as defined in paragraph
(a) of the definition of insurer in section 13 of the Accident
Insurance Act 1998, has a reserve in a tax year to cover the
following, al of which relate to events covered by the Acci-
dent Insurance Act 1998 occurring before the end of the tax
year:
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(4)

®)

1098

(@ claims that have been made with the insurer but have
not been settled before the end of the tax year; and

(b) claimsthat are expected to be made with the insurer in
relation to events that the insurer knows about; and

(c) anestimate of claimsthat have not been reported to the
insurer in relation to events that the insurer does not
know about.

Adjustment to deduction

When the closing value of the reserve for atax year is more
than the opening value, the deduction that the insurer is
allowed is adjusted by an amount equal to the amount calcu-
lated using the formula—

closing value — opening value.

Adjustment to income

When the opening value of the reserve for atax year is more
than the closing value, the income of theinsurer is adjusted by
an amount equal to the amount cal culated using the formula—

opening value — closing value.

Amount

The reserve at the end of the tax year is—

(@ anamount calculated by an actuary applying subsection
(5) and adopted by the insurer for financia reporting
purposes, or

(b) if nosuch amount has been calculated, an amount deter-
mined by the Commissioner, who may seek the advice
of the Government Actuary or any other actuary in
determining it.

Calculation or determination of reserve

A person calculating or determining the amount of a reserve
under subsection (4) must ensure that the amount has regard
to—

(8 generally accepted accounting practice; and

(b) generally accepted actuarial practice; and

(c) the present value of expected future payments.
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(6)

Link with subpart DA
This section supplements the general permission. The genera
limitations still apply.

Defined in this Act: actuary, amount, Commissioner, deduction, general limitation,
general permission, generally accepted accounting practice, pay, supplement, tax
year

Compare: 2004 No 35 sEZ 27

EZ 31 Base premium for 1998-99 premium year under

D

)

©)

Accident Insurance Act 1998
Discount payment date

An amount of base premium for the 1998-99 premium year
that ispaid on or before the discount payment dateistreated as
expenditurein thetax year in which the discount payment date
falls if the discount payment date is before the date on the
invoice that specifies when payment is due. This subsection
overrides section EF 3(1) (ACC levies and premiums).

Monthly instalment plan

Interest payable on abase premium for the 1998-99 premium
year under a monthly instalment plan is treated as being pay-
able on the date that the interest is applied under regulation 8
of the Accident Insurance (Payment of Base Premiums) Regu-
lations 1999.

Some definitions

In this section, base premium for the 1998-99 premium
year, discount payment date, and monthly instalment plan
have the meanings given to them in the Accident Insurance
(Payment of Base Premiums) Regulations 1999.

Defined in this Act: amount, base premium for the 1998-99 premium year, discount
payment date, interest, monthly instalment plan, pay, tax year

Compare: 2004 No 35 s EZ 28
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(CFC)Controlled foreign company and (FIF)foreign

investment fund rules

EZ 32 Disclosurerestrictionson grey list CFCs before

D

@

©)

(4)

(®)

1100

2011-12
No attributed CFC income from taxable distribution

No attributed controlled foreign company (CFC) income
arises under section EX 19 (Taxabl e distribution from non-com-
plying trust) in relation to a person’ sincome interest in a CFC
if subsection (4) applies.

No branch equivalent income or loss

No branch equivalent income or |oss arises under section EX 21
(Branch equivalent income or loss: calculation rules) in rela-
tion to a person’s income interest in a CFC if subsection (4)

applies.

No FIF income or loss

No foreign investment fund (FIF) income or loss arises under
section EX 46 (Additional FIF income or loss if CFC owns
FIF) in relation to a person’s income interest in a CFC if
subsection (5) applies.

Application of subsections (1) and (2)

Subsection (1) or (2) applies in relation to a person’s income

interest for an accounting period in a CFC if—

(@ theincomeinterest arises from an interest of the person
in a CFC that meets the requirements of subsection (6);
and

(b) the person holds information that would, if considered
by the Commissioner, satisfy the Commissioner under
subsection (7).

Application of subsection (3)

Subsection (3) applies in relation to a person’s income interest

for an accounting period in a CFC if—

(8 theincomeinterest meets the requirements of subsection
(6); and

(b) the person holds information that would, if considered
by the Commissioner, satisfy the Commissioner under
subsection (7).
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(6)

()

(8)

Relevant grey list CFC

Aninterest in aCFC meets the requirements of this subsection

for an accounting period if the CFC is, throughout the

accounting period,—

(@ resident in a country on the grey list; and

(b) quoted on the officia list of a recognised exchange in
the country; and

(c) under the law of the country or the rules of the
exchange,—

(i)  prevented from disclosing to the person informa-
tion necessary for calculating attributed CFC
income or loss or FIF income or |oss:

(i) required, as aresult of the disclosure, to make a
further disclosure of information that would be
harmful to the commercial interests of the CFC.

Person must satisfy Commissioner

For this section to apply in relation to a person’s income
interest for an accounting period in a CFC, the person must
hold information that would satisfy the Commissioner that,
for the accounting period, an effect of the law or rulesreferred
to in subsection (6) is that the person cannot calcul ate the attrib-
uted CFC income or loss or FIF income or loss in relation to
the income interest.

Section terminates after 2010-11 income year

This section does not apply to the tax on income derived by a
person in an income year after the income year that corre-
sponds to the 201011 tax year.

Defined in this Act: accounting period, attributed CFC income, attributed CFC
income or loss, branch equivalent income or loss, Commissioner, CFC, FIF, FIF
income or loss, grey list, income, income interest, income year, recognised
exchange, tax, tax year

Compare: 2004 No 35 sEZ 29

Old financial arrangements rules

EZ 33 Application of old financial arrangements rules

The old financial arrangements rules apply to financial
arrangements entered into on or after the implementation date
and before 20 May 1999.

Compare: 2004 No 35 sEZ 30
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EZ 34 Election to apply financial arrangementsrulesin
subpart EW
Despite section EZ 33, a person may elect to apply the financial
arrangements rules by calculating a transitional adjustment
under section EZ 51.

Compare: 2004 No 35 sEZ 31

EZ 35 Accrualsin relation to income and expenditurein
respect of financial arrangements

(1) For the purpose of calculating the amount deemed to be
income or expenditure of any person under subsections (2) to (7),
regard must be had to,—

(@ if the person is a holder in relation to the financial
arrangement,—

(i) the amount of al consideration paid and to be
paid to the person in relation to the financia
arrangement; and

(i) any amount remitted and to be remitted by the
person in relation to the financial arrangement;
and

(iii) the acquisition price of the financial arrangement
in relation to the person; and

(b) if the person is an issuer in relation to the financial
arrangement,—

(i) the amount of all consideration paid and to be
paid by the person in relation to the financia
arrangement; and

(i) theacquisition price of the financial arrangement
in relation to the person.

(2) Subject to this section, where any person is a holder or an
issuer of afinancial arrangement, the amount that is deemed to
be income or expenditure of that person in respect of the
financial arrangement in any income year is an amount calcu-
lated using the yield to maturity method so as to result in the
alocation to each income year of an amount that is fair and
reasonabl e, and such amount so allocated to each income year
is income deemed to be derived by or expenditure deemed to
be incurred by the person in respect of the financial arrange-
ment in the income year:
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©)

provided that the Commissioner must accept an aternative
method to the yield to maturity method, that has regard to the
principles of accrua accounting, and—

(@
(b)

(©

conforms with commercially acceptable practice; and
except to the extent that the Commissioner may other-
wise allow under subsection (8), iS adopted by the person
and is or will be consistently applied in respect of all
such financial arrangements for financia reporting pur-
poses, and

resultsin the allocation to each income year of amounts
that are not materially different from amounts that
would be calculated but for this proviso.

Notwithstanding subsection (2), but subject to the other provi-
sions of this section, where in any income year the total value
of all financial arrangements of which a person is a holder or
an issuer has on no day within that income year exceeded
$1,500,000 or such greater amount as the Governor-General
may by Order in Council declare for the purposes of this
section,—

(@

(b)

(©

the person may calculate income or expenditure for that
income year in respect of those financial arrangements
by using the straight-line method so as to result in the
allocation to that income year and subsequent income
years of amounts that are fair and reasonable in respect
of those arrangements; and

where the straight-line method is used under paragraph
(a), that method must be used by the person in respect of
al financia arrangements of which the person was the
holder or issuer during that income year; and

where the person hasin accordance with this subsection
calculated income or expenditure using the straight-line
method in respect of a financial arrangement for any
income year, the person must, unless otherwise
authorised in writing by the Commissioner, continue to
use that method in respect of that financial arrangement
for any subsequent income year, until the maturity,
remittance, sale, or other transfer of the arrangement,
notwithstanding that the total value of all financial
arrangements of which the person is holder or issuer
may at any time in any such subsequent income year
exceed $1,500,000 or such other amount as may be
declared for the purposes of this section,—
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(4)
(®)

1104

and any amount calculated in respect of a financia arrange-
ment in accordance with this subsection is income deemed to
be derived by or expenditure deemed to be incurred by the
person in respect of the financial arrangement for the relevant
income year.

For the purposes of subsection (3), a person must take into
account financia arrangements to which subpart EW applies.

For the purposes of subsection (3),—

(@ thevalue of any financial arrangement to be taken into
account in determining whether the total value of all
financial arrangements of which a person is the holder
or issuer on any day exceeds $1,500,000 or such other
amount as may be declared for the purposes of this
section is,—

(i) inthe case of afixed principal financial arrange-
ment, the nominal or face value of the arrange-
ment; and

(i) inthecaseof avariable principal debt instrument,
the amount owing by or to the person under the
arrangement on the relevant day; and

(ili) in the case of a financia arrangement to which
subpart EW applies, the value determined under
that subpart; and

(b) inthefirstincomeyear for whichincome or expenditure
is calculated under subsection (3) in respect of afinancial
arrangement that—

(i) was acquired or issued by the person in a pre-
vious income year; and

(i)  continuesto be held or issued by the person at the
end of the first income year for which income or
expenditure is calculated under subsection (3),—

the amount of income or expenditure of the person in respect

of that financial arrangement for that first income year is an
amount calculated in accordance with the following formula
a-b-c+d

where—
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(6)

a isthe sum of all amountsthat would have been income
derived by the person in respect of the financial
arrangement if the straight-line method referred to in
subsection (3) had been applied to the financial arrange-
ment from the date it was acquired or issued by the
person until the end of that first income year

b isthe sum of all amounts that would have been expen-
diture incurred by the person in respect of the financial
arrangement if the straight-line method referred to in
subsection (3) had been applied to the financial arrange-
ment from the date it was acquired or issued by the
person until the end of that first income year

C is the sum of all amounts of income deemed to have
been derived by the person in respect of the financial
arrangement before the commencement of that first
income year

d is the sum of all amounts deemed to have been expen-
ditureincurred by the person in respect of the financial
arrangement before the commencement of that first
income year;,—

and any amount so calculated is, if a positive amount, deemed

to be income derived by the person in that first income year

and, if a negative amount, deemed to be expenditure incurred
by the person in that first income year.

Where it is not possible to calculate an amount to be deemed
to be income or expenditure in respect of afinancial arrange-
ment using the yield to maturity method as provided for in
subsection (2) or (in a case to which subsection (3) applies) the
straight-line method as provided for in subsection (3), the
amount that is deemed to be income or expenditure of the
person in any income year is an amount calculated by the
person—

(@ using the method, if any, prescribed by the Commis-
sioner for the financia arrangement in a determination
made under section 90(1)(c) of the Tax Administration
Act 1994:
provided that the Commissioner must accept an aterna-
tive method to the method prescribed in any such deter-
mination that has regard to the principles of accrual
accounting, and—
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(1)

1106

(b)

(i)  conformswith commercially acceptable practice;
and

(i)  except to the extent that the Commissioner may
otherwise allow under subsection (8), is adopted by
the person and isor will be consistently appliedin
respect of all such financial arrangements for
financial reporting purposes; and

(iff) results in the allocation to each income year of
amountsthat are not materially different from the
amounts that would be calculated, but for this
proviso; and

in the absence of any such determination, by applying a

method that meets the requirements of subparagraphs (i)

and (ii) of the proviso to paragraph (a) and that results in

the allocation to each income year of an amount that,

having regard to the tenor of subsection (2), is fair and

reasonable;,—

and such amount of income or expenditure so allocated to
each income year is income deemed to be derived or, as the
case may be, expenditure deemed to be incurred by the person
in the income year.

Notwithstanding subsections (2) and (6), the Commissioner must
accept an alternative method for calculating the amount to be
deemed to be income or expenditure of the person, in respect
of afinancial arrangement, to the methods provided for under
subsections (2) and (6), if the alternative method has regard to
market valuation, and—

(@)
(b)

(©

(d)

conforms with commercially acceptable practice; and

except to the extent that the Commissioner may other-

wise allow under subsection (8), is adopted by the person

and is or will be consistently applied in respect of all

such financia arrangements for financial reporting pur-

poses; and

either—

(i)  the business of the person comprises dealing in
such financial arrangements; or

(i) the financial arrangement is a forward or future
contract for foreign exchange, or a futures con-
tract; and

the market, the method, and the source of the informa-

tion used to determine the market values have been

approved by the Commissioner under a determination
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(8)

issued under section 90(1)(e) of the Tax Administration
Act 1994; and
(e) theperson and any other person who is a holder (where
the personisanissuer) or an issuer (wherethe personis
aholder) of thefinancial arrangement are not associated
persons,—
and such amount of income or expenditure so calculated is
income deemed to be derived or, as the case may be, expendi-
ture deemed to be incurred by the person in respect of the
financial arrangement in the income year:
provided that where income or expenditure in respect of a
financial arrangement has been calculated by a person under
this subsection, income or expenditure in respect of that finan-
cial arrangement must, except as otherwise allowed under
subsection (8), continue to be calculated on that basis by that
person until the maturity, remittance, sale, or other transfer of
the arrangement.

Where a method of calculating income or expenditure in

respect of a financial arrangement fails to meet the require-

ments of paragraph (b) Of the proviso to subsection (2) or subpara-

graph (ii) of the proviso to subsection (6)(a) or (7)(b) by virtue of

the fact that the method is not or will not be consistently

applied by a person in respect of al such financia arrange-

ments for financia reporting purposes, that method is never-

theless deemed to meet the relevant one of those provisions

where the method—

(@) appropriately reflects the dominant purpose for which
the person acquired or issued the financial arrangement
(or each such arrangement); and

(b)  hasbeen and will be consistently applied by the person
in respect of the particular financial arrangement (or
each such financial arrangement) for the purposes of the
old financial arrangements rules for every income year
during its term (except to the extent that the Commis-
sioner approves or may approve a change in method
under the circumstances or conditions specified in a
determination under section 90(1)(f) of the Tax Admin-
istration Act 1994); and

(c) isnot adopted for purposes that include the purpose of
tax avoidance; and

(d)  hasbeen approved by the Commissioner for adoptionin
the circumstances applicable to the taxpayer either by
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(9)

(10)

1108

notice to the taxpayer or in adetermination issued under
section 90 of the Tax Administration Act 1994.

Subsections (2) to (7) do not apply—

(@)
(b)

(©

to a cash basis holder; or

in relation to a financial arrangement and a person, in

any income year where section EZ 38 applies to that per-

son and to that financial arrangement; or

in relation to a financial arrangement where—

(i) the financial arrangement is held by a trustee
upon trust for the management of compensation
paid for personal injury where that compensation
is paid under the Workers Compensation Act
1956 or the Accident Compensation Act 1972 or
the Accident Compensation Act 1982 or the
Accident Rehabilitation and Compensation
Insurance Act 1992 or the Injury Prevention,
Rehabilitation, and Compensation Act 2001 or an
order of court; and

(i) thetrusteeis, orif it were anatural person would
be, a cash basis holder in respect of the financia
arrangement.

For the purposes of this section, the Commissioner may deter-
mine whether and to what extent any issuer or class of issuers
is not required to comply with this section in relation to
expenditureincurred or income derived in respect of any class
of financial arrangements, having regard to—

(@

(b)

(©)

the nature and amount of the expenditure incurred or
income derived by the issuer or class of issuers in
respect of financial arrangements of that class; and
the costs of the issuer or class of issuers in complying
with this section in relation to the class of financia
arrangements; and

whether, in respect of that issuer or class of issuers and
that class of financial arrangements, the application of
the discretion given to the Commissioner under this
subsection would result in a material difference in the
amount of deductions or income allocated to any
income year, in relation to the amount that would have
been allocated had the discretion not been exercised.

10

15

20

25

30

35



Income Tax Part E cl EZ 37

(11) The Commissioner may at any time cancel any determination

made in respect of any person or class of persons under
subsection (10).
Compare: 2004 No 35 sEZ 32

EZ 36 Excepted financial arrangement that is part of financial

arrangement

The amount of the income deemed to be derived or the expen-
diture deemed to be incurred by a person in respect of a
financial arrangement under the old financial arrangements
rules does not include the amount of any income, gain or 10ss,
or expenditure, that is solely attributable to an excepted finan-
cial arrangement that is part