Criminal Proceeds (Recovery) Bill

Government Bill

Explanatory note

General policy statement

This Bill secks to make more cffective provision for the confiscation
of property that cither represents the profits of criminal offending or
was used 1o facilitate the commission of ¢crime.

The policy objectives are—

. o conliscale properly (rom persons who have engaged in or
profited from significant criminal activity:

. to reduce the rewards from crime for the individual:

* to reduce the attraction of crime for potential offenders:

. to reduce the resources that could potentially be used for

criminal activity.

The existing Proceeds ol Crime Act 1991 provides lor conlfiscation
of property only where the owner has been convicted of a criminal
offence. Experience has shown that this is insutficient to deal with
persons who are involved in the organisation of criminal enterprises,
but have succeeded in distancing themselves from the commission
of specific offences. The total amount confiscated under that Act has
been relatively small.

Other jurisdictions, in Australia, Ireland, and the United Kingdom,
have introduced legislation that enables criminal proceeds to be
targeted without a conviction necessarily being obtained. These
regimes are proving considerably more effective than previous laws
in terms of the valuc of criminal procceds confiscated. This Bill will
introduce a similar approach in New Zealand. Tt will also facilitate
co-operation with other jurisdictions by allowing loreign restraining
and confiscation orders 10 be enlorced in New Zealand.
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In addition, the opportunity is being taken to improve provisions
enabling confiscation of property where there has been a conviction
for a criminal offence.

Accordingly, this Bill will repeal the Proceeds of Crime Act 1991. It
replaces it with a conviction-based forfeiture regime limited to
instruments of crime {items used to commit or facilitate the commis-
sion of criminal activity) and a non-conviction-based confiscation
regime to deal with all other property representing the proceeds of
crime or asscssed to be the value of a person’s unlawfully derived
income,

The non-conviction-based regime or civil regime will operate com-
pletely independently of any criminal proceedings that may be in
course or contemplated. Consequently, the same person may be the
subjcct of both criminal prosccution (including potential forfeiture
of instruments of crime) and confiscation action under the civil
process.

Civil proceedings

Civil action will be able (o 1arget property that has been acquired as a
result of unlawlul activity, even though it may not be possible 1o
prove beyond reasonable doubt that the owner hus committed a
specific criminal offence. It will enable 2 types of confiscation
orders to be made: one for the forfeiture of property to a specitied
value that represents the profits of significant criminal activity; the
other for forfeiture of a specific assct or asscts derived directly or
indircetly from significant criminal activity. Therce is also provision
for a restraining order o be made 1o preserve property while the
Crown is gathering evidence (o support an application lor lorleiture,

The test for making a restraining order is that there is reasonable
cause to believe that the property concerned falls within the scope of
onc of the types of forfeiture orders.

In order to ensure that action under the new legislation is appropri-
ately targeted, the Bill sets a threshold for the use of these orders.
The threshold is that the property concerned derives from “signifi-
cant criminal activity”. which is defined as either an offence punish-
able by at Icast 5 years imprisonment, or activity that has gencrated
profits to a valuc of at lcast $30,000.

The civil forfeiture orders are referred to in the Bill as profit forfei-
ture orders and asset forfeiture orders, respectively.
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Profit forfeiture order

A prolit forfeiwure order will apply in cases where a person has
prefited from significant criminal activity (whether committed by
that person, or by others on that person’s behalf), but has managed to
conceal, convert, or dispose of the property that was unlawfully
acquired. The court will be able to order forfeiture of any property to
meet the value of benefits that have been derived from crime, even
though the property itself may be lawfully acquired.

For a prolfit forleiture order (¢ be made, the Crown will have (o prove
on the balance of probabilities that the profit derived from relevant
criminal activity was received not more than 7 years prior to an
application for a restraining order (or, if no restraining order was
applied for, the application for a forfeiture order).

The 7-year period is set 1o allow for conliscation ol wealth derived
from unlawful activity over a significant period, without going so far
back in time as to give rise to a high risk of unreliable assessments
being made.

The Crown will not be required o establish the value of the profit
derived Irom signilicant criminal activity, as this would be oo
onerous 4 test. Rather, the onus will be on the respendent to an order
to establish, on the balance of probabilities, that the value specified
in the application is too great.

The justification for this reverse onus is the difficulty of obtaining
evidence showing the unlawlul origins of property, as against the
expectation that il property is derived from lawlul activity the owner
should be able to establish that.

Assets forfeiture order

An assets forfeiture order is directed against property rather thun a
person. It may be made in relation to any specific property that is the
proceeds of significant criminal activity, or derived from such pro-
ceeds (defined in the Bill as tainted property). There is no need for
the property to be linked to any identifiable person benefiting from
significant criminal activity.

It any person produces evidence of a claim to an interest in the
property it will be for the Crown to prove, on the balance of
probabilities, that it represents tainted property.
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‘Where property has been subject to a restraining order for 2 years
and no interest has been claimed, an order can be made for
forfeiturc.

Recovery body

Action to confiscate proceeds of crime under the civil regime will be
the responsibility of a recovery body, being an ageney designated
for that purposc by the Attorney-General. The Director of the recov-
ery body will have the power 1o act independently in relation o
decisions o investigate or take proceedings against any person with
a view to forfeiture.

The Bill provides a range of powers to scarch for and scize cvidence
for the purposcs of applying for profit or assct forfeiture orders. On
obtaining a restraining order the Director ol the recovery body will
have the power {(without [urther application to the court) (o require
the person who is the subject of the investigation, or whose property
is suspected of being derived tfrom crime, to produce documents or
to answer questions.

The Director will also have the power (o require any (inancial
institution (o produce documents on matters relevant 1o an investiga-
tion or proceedings once a restraining order is made.

Other third parties will, however, only be obliged to produce docu-
ments relevant to an investigation if the Director obtains a court
order for that purposc.

The recovery body will be able to seek information from other
government agencies in relation to persons under investigation. Par-
ticular safeguards are provided in relation to information that may be
obtaincd from the Inland Revenue Department.

Conviction-based proceedings

The new legislation will link proceeds forfeiture to conviction only
in respect of instruments of crime. Instruments arc defined as prop-
crty used to commit or facilitate a scrious offence (ic, an offence
punishable by at least 5 years imprisonment).

As such property may have been lawfully acquired, instrument
forfeiture is limited to situations where there has been a conviction
and will be consgidered by the court as part of the sentencing process.
This avoids thc possibility of somconc being, in cffect, morc
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severely punished for an offence simply because he or she owns a
substantial asset that was used to facilitate the offending.

Many provisions of the existing Proceeds of Crime Act 1991 are
carried over into the instruments of crime forfeiture regime. Signifi-
cant changes to facilitate and improve the effectiveness of convic-
tion-based forteiture include clarifying the role of the Official
Assignee (and providing that person with the necessary powers to
undertake his or her functions) and broadening the circumstances
when restraint orders and ex parte restraint orders can be obtained.

Part by Part analysis

The Bill consists of 3 Parts. It is intended that, at the Committee of
the whele House stage, subparts { and 2 of Part 3 will be divided
from the rest of the Bill to become a separate Mutual Assistance in
Criminal Matters Amendment Bill and a separate Sentencing
Amendment Bill. Parts I and 2 will remain as the Criminal Proceeds
(Recovery) Bill and on commencement replace the Proceeds of
Crimes Act 1991.

Title and comsnencement
Clause 1 1s the Title clause.

Clause 2 provides that the Bill is to come into lorce 8 months afler
the day on which it receives the Royal assent.

Part 1
Preliminary provisions

Purt I sets out the Bill's preliminary provisions, including—

. the purposc of Parts 1 and 2; and
. an overview ol Parts T and 2, and
. delimitions ol terms used in Parts [ and 2; and
* other preliminary matters, such as the application of those
Parts.
Interpretation

The following definitions contained in clauses 5 to 7 are particularly

noteworthy:

. instrument of crime in cluuse 5(7) mecans property uscd
(wholly or in part) o commit or [acilitate the commission ol
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an offence punishable by a term of imprisonment of at least 5
years, and, in the case of a financing of terrorism offence
under the Terrorism Suppression Act 2002, includes the funds
allocated for committing that offence:

interest in clause 5(/) includes legal or equitable estate or
interest in property and all other rights, powers, or privileges
connected with property:

significant criminal activity in clause 6 is defined as un
activity that if proceeded against as a criminal offence would
amount to otffending—

. punishable by a maximum term of imprisonment of at
least 5 years; or
. that results in property, proceeds, or benefits of at least

$30,000 (whether acquired or derived directly or indi-
rectly). For the purposes of the Bill, an activity of that
kind does not require criminal proceedings and is not
affected by the outcome of any criminal proceedings:
tainted property in clause 5(1) is any property that has been
acquired as a result of significant criminal activity or, dircctly
or indircetly, derived from such activity:
unlawfully benefited from significant criminal activity in
clause 7 means knowingly, directly or indirectly, deriving
benefit from significant criminal activity, whether or not the
person who derived the benefit was actually involved in it.

Application

Parts 1 and 2 apply in respect of significant criminal activity, tor-
eign significant criminal activity, qualitying forfeiture offences, and
foreign qualifying forfeiture offences whether engaged in or com-
mitted before, on, or after the commencement of clause 9.

Part 2

Criminal proceeds and instruments forfeiture regime

Subpart 1—General provisions

This subpart clarifies matters of general application to the criminal
proceeds recovery regime, including the following:

*

that certain proceedings under the regime are civil in nature,
while proceedings relating to an instrument forfeiture order
are proceedings under the Sentencing Act 2002 (or in relation
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to an appeal from an instrument forfeiture order, proceedings
under the Crimes Act 1961) (clause 10):

an order to forfeit property under the regime may, but need
not, be preeceded by an order restraining the same property
(that is an order that puts the properly in the custody and
control of the Official Assignee) (clause 11):

property that is subject to a restraining order (restrained
property) continues, for the purposes of the restraining order
and any forfeiture order made in relation to the property, to be
restrained property, even if the property is converted into
another form (clawuse 12):

in the case of proccedings for a restraining order or an assets
[orleiture order relating to specilic property, there is no need
o identily an owner of that property (clause 13):

property may be torfeited on grounds that ditfer from those on
which the property was {if applicable) restrained (c/ause 14):
there is no need for criminal proceedings to be taken in
respect of the significant criminal activity or significant for-
¢ign criminal activity on which a civil forfeiture order or
forcign forfeiture order is based (clause [5):

il any significant criminal activity gives rise to criminal pro-
ceedings and also 1o proceedings lor an assets [orleiture order
or a profit forfeiture order, the criminal proceedings have no
effect on the forfeiture order or on an application for the
order. This applies even if any conviction entered in the
criminal proceedings is quashed or set aside {(clause 16):

thc same instance of significant criminal activity may give
risc to more than 1 asscts forfeiture order, instmment forfei-
lure order, or profit forfeiture order (c¢lause /7). However, in
such a case a person who is subject o a prolit forfeiture order
is given credit for any amount forfeited under an existing
assets forfeiture order relating to the sume significant criminal
activity (clause 17(2)).

Subpart 2—Resltraining orders

A restraining order is an order that—

restraing the property 1o which it relates [rom being disposed
of, or dealt with, otherwise than in accordance with the order;
and

places the property in the custody and control of the Official
Assignee.
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The basis for making a restraining order with a view to civil forfei-
ture is that there are reasonable grounds to believe that specific
property 18 tainted property (clause 24) or that the person against
whom the order is made (the respondent) has unlawfully benefited
rom significant criminal activity (clause 25).

In the case of a restraining order relating to an instrument of crime
(clause 26), the respondent must have been charged with a qualify-
ing forfeiture offence (ic, an offence punishable by a maximum term
of imprisonment of at least 5 years) with which the instrument of
crime is associated, or there must be reasonable grounds (o believe
that the person is about 10 be charged with an ofTence ol that kind.
Applications for restraining orders with a view to eventual civil
forfeiture may be made by the Director of Criminal Proceeds Confis-
cation (the Director) or, if the application relates to an instrument of
crime, by the prosccutor in the procceding for the offence with
which the instrument of crime is associated {clause /8).

An application for a restraining order must be heard in the District
Court if the application relates to an instrument of crime used in an
offcnee that has been, or will be, tricd 1n a Dastrict Court (clause
20¢b)(ii}). All other applications for restraining orders arc heard in
the High Court (clause 20{a) and (B)(i)}.

A court may make a restraining order subject to any conditions the
court thinks fit {clause 28). The court may allow, but is not limited to
allowing, the following to be met out of the respondent’s restrained
property as a condition of a restraining order:

. the reasonable living costs of the respondent and any of his or
her dependants:

* the reasonable business expenses of the respondent:

* the payment of any specified debt incurred by the respondent
in good faith:

. any other expenses allowed by the court.

However, the court may nol allow legal expenses o be paid out of
the restrained property and must, when deciding whether or not
apply uny conditions to 4 restraining order, have regard to the
respondent’s ability to meet certain expenses or debts out of prop-
erty that is not restrained property.

The court may require an applicant for a restraining order, or an
extension of a restraining order, 10 make certain undertakings as
damages or costs (clause 29).
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Under clause 30, a person who has a severable interest in restrained
property or proposed restrained property may apply to the court for
the interest to be cxcluded from a restraining order at the time it is
madc, or at a later time.

The court must grant the application for exclusion of the severable
interest if the applicant proves (clause 30(2)) that—

. the applicant has an interest in the property to which the
restraining order relates; and

. the applicant—
. has not benelited [rom the significant ¢riminal activity

lo which the restraining order relates (in the case of
restraint relating to specific property or all of or part of
a respondent’s property); or
. was not involved in the qualitying forfeiture offence to
which the restraining order relates {in the case of
restraint relating to an instrument of crime).
IT the applicant cannot establish those conditions, the court may

exclude the interest if it considers that it is in the public interest to do
s0, having regard to all the circumstances, including—

. any undue hardship that is reasonably likely to be caused; and

. the gravity of the significant criminal activity or qualitying
forfeiture offence to which the property relates; and

. the likelihood that the interest will become subject to a forfei-

ture order (ie, a permanent order [or lorfeiwre that will super-
sede the restraining order).

A restraining order may be accompanied or followed by a number of
further orders (clause 34). These include, but are not limited to,
orders for the examination of any person by a court or by the Official
Assignee about the nature or location ol any restrained property, and
orders requiring interest holders in restrained property to lurnish
sworn statements about their interests (clause 33). A person subject
to such examination is not excused from answering questions or
furnishing information on the ground of self-incrimination (clause
36).

As a general rule, a restraining order expires 1 year alter itis made or
on any earlier date on which a forfeiture order is made or declined in
respect of the restrained property (clause 37). There are a number of
exceptions to that general rule, some of which shorten and others of
which extend that 1-year period.
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A restraining order may be extended for a period not exceeding
another year by the court that made it (clause 41). Certain restraining
orders have a more limited life. Thus, a restraining order obtained
withont notice lasts for only 7 days unless in that period an applica-
tion for another restraining order is made on notice (clause 39). In
that case, the restraining order obtained without notice lasts undil the
application on notice is disposed of. Another exception is a
restraining order that is made to restrain an alleged instrument of
crime. If the order was made before any related charges were laid,
the order expires at the end of 48 hours unless the defendant has
been charged by that time (clawuse 400).

Subpart 3—Civil forfeiture orders

There are 2 types of civil forfeiture orders: asscts forfeiture orders
and profit forfeiture orders. Applications for civil forfeiture orders
are heard in the High Court {(clause 44). The only person who can
apply for such orders is the Director (clause 43).

An assets forfeiture order confiscates specific property that is tainted
property. If the High Court is satisficd on the balance of probabilitics
that specific property is tainted property, the Court must make the
order (clause 50). The order must specily the interest in the property
covered by the order and that interest vests in the Crown absolutely
and is placed in the custody and control of the Official Assignee.
A profit forfciture order deprives a respondent who has benefited
from significant criminal activity of intcrests in property that
represent the value of that benelit (clause 55). The relevant signili-
cant criminal activity [rom which the benelit has been derived can
date back over a period of 7 years before the date on which an
application for a related restraining order was made or, in the
absence of such an order, the date of the application for the profit
forfeiture order (see the definition of relevant period of criminal
activity in clause 5(1)).

To obtain a profit forfeiture order, the Director must prove on the
balance of probabilities that the respondent has, in the relevant
period of criminal activity, derived benefits from significant criminal
activity. Once that is proved, the value of those benefits is presumed
to be the value stated in the application (clause 5.3). It is then for the
respondent to rebut that presumption on the balance of probabilitics.

A profit forfeiture order must specify the value of the benefits
determined, the property that is to be realised, and the maximum
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recoverable amount that is liable to forfeiture (clause 35). In deter-
mining the maximum recoverable amount. the Court must take the
valuc of the benefits derived by the respondent, and deduct from it
the value of any property forfeited to the Crown as a result of an
assets lorfeiture order that relates (o the same significant criminal
activity.

A profit forfeiture order is enforceable as an order made as a result of
civil proccedings instituted by the Crown and is recoverable by the
Official Assignee as a debt due to the Crown (clause 35(4)).

A respondent may apply to have his or her property excluded from
inclusion in the property that is to be realised under the profit
forfeiture order (clause 56(1) and (2)). However, an exclusion of
this kind does not restrict the respondent from later realising the
cxcluded property if he or she clects to do so in order to meet any
remaining debt owed to the Crown (being the remainder of the
maximum recoverable amount) (clamse 36(3)).

Under clause 57, a profit torfeiture order may be made even if the
respondent has absconded.

IT the Court is satislied that a respondent has elfective control over
property, the Court may treat the respondent as having an interest in
the property, even though, technically, the respondent has no interest
in the property (clause 5&). This will extend the reach of profit
forfeiture orders to cases where property is held in the names of
partics (such as companics, trusts, or nominces) who act in accor-
dancc with the dircetions or wishes of the respondcent.

Clauses 59 and 60 provide for additional matters relating to the
making of civil forteiture orders, including matters relating to the
transter of the title to property on registers (clause 59) and that civil
forfeiture orders do not atfect the operation of section 99 of the Land
Transfer Act 1952 (clause 60).

On an application for a civil forfeiture order, anyone (other than the
respondent) who claims an interest in the property that is at risk of
forfeiture may seek relief under clause 61.

IT an order has been made, anyone {other than the respondent) who
claims an interest in the lorfeited property may seek reliel within
6 months after the date of the order (clause 62). The Court may
extend that 6-month-period, but, it the person who asks for an
extension has been served in, or participated in, the proceeding for
the civil forfeiture order, the Court may do so only for special
rCasons.
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The Court must grant relief if the applicant for relief proves on the

balance of probabilities that the applicant—

. has an interest in the property to which the order relates:

* has not unlawfully benefited from the significant criminal
activity to which the application relates (c/ause 66).

An applicant who cannot cstablish thosc conditions may still be

granted relicf, at the court’s discretion, if the court considers that,

having regard (o all the circumstances, undue hardship is reasonably

likely to be caused (o the applicant il reliel 13 not granted (clause 67).

Clause 68 provides for matters associated with relief from civil

forfeiture orders where the cxcluded interest is scverable. While

clause 69 provides for matters associated with relicf of a non-

severable interest.

Subpart 4—Instrument forfeiture orders

Subpart 4 deals with a number ol topics relating (o instrument
forfeiture orders. The majority of matters associated with instrument
forfeiture orders are set out in subpart 2 of Part 3 as they are
amendments to the Sentencing Act 2002.

Matters dealt with in this subpart include—

* the effects of un instrument forfeiture order (clauses 70 ro 72).

. time restraints on the disposal by the Crown of forfeited
property (clause 7.3):

. the discharge of instrument forfeiture orders on appeal or by

the quashing of a conviction and rclated procedural provi-
sions (clauses 74 to 76):

. the grounds on which a person may make an application lor
reliet under new section 142J of the Sentencing Act 2002
(clause 77

. appeals by third parties against the making of an instrument

forfeiture order (clause 78) and the power of an appeal court
to vary an offecnder’s sentence on appeal (elause 79).

Subpart 5—Official Assignee
This subpart scts out the Official Assignee’s dutics in respect of
property that is subject to a forfeiture order and certain property in
his or her custody and control as a result of being seized under a
warrant (clause 80). In the case of property subject lo—
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. an assets forfeiture order (see clause 82), the Official
Assignee must generally defer the disposal of the property by
6 months (from the date of bringing, withdrawing, or dcter-
mining of appecals} to allow for claims for rclicf, but after that
period may pay out the proceeds in the [ollowing order:

. by paying the Official Assignee’s recoverable costs
under clause 87:

. by paying the Legal Services Agency the amount (if
any) payable by way of legal aid granted to the person
whose interest in the property has been forfeited (less
any contributions paid by that person):

. by paying any outstanding fincs and scntences of repa-
ration imposed on that person:
. by paying any remainder of the money to the Crown;

* a profit forfeiture order (see clause 83), the Official
Assignee must generally defer the disposal of the property by
6 months (from the date of bringing, withdrawing, or deter-
mining of appeals) to allow for claims for relief, but after that
period may pay out the proceeds in the following order:

. by recovering the Official Assignece’s recoverable costs
under clause §7:
. by paying the Legal Services Agency the amount (il

any) payable by way of legal uid granted to the person
whose interest in the property has been forfeited (less
any contributions paid by that person):

. by paying any outstanding fines and sentences of repa-
ration imposcd on that person:
. by paying thc Crown thc maximum rccoverable

amount that the Court determined on making the order
(less the sum ol all prior payments made out of the

proceeds):
. by paying any remainder of the money to the person
whose interest in the property has been forteited.
. an instruments forfeiture order (see clause 85), the Official

Assignee must, defer the sale of the property to allow for any

appcals against the order, and must then pay the procceds in

the same order sel oul above for an assels lorfeiture order,
If the person against whom a profit forfeiture order is made becomes
bankrupt, the property is dealt with under the Insolvency Act 1967
and the amount specificd in the order is provable in the bankruptey
of the person (cluuse 84).
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Clause 86 provides for the discharge of registered foreign forfeiture
orders by the Official Assignee. In those circumstances, once the
Official Assignece has recovered costs, under clause 87, the remain-
ing moncy is paid to the Attorncy-General for disposal at his or her
discretion.

Clause 87 sets out the costs that are recoverable by the Official
Assignee.

Clause 88 provides for how the Official Assignee may go about
delegating certain [unctions and powers under Parts [ and 2.

Clause 89 sets out the effect of acting under a delegation and ¢lause
90) scts out how a delegation is revoled.

Subpart 6—Recovery body

Subpart 6 of the Bill deals with matters associated with the recovery
body. Some of the key features of subpart 6 arc—

* a provision indicating that the title of the chief executive of
the recovery body is the Director of Criminal Proceeds Con-
fiscation (see clause 92):

. a provision stating that the Dircctor acts independently of the
Attorncy-General in any matter rclating to any decision to
investigale any person or properly or (o lake proceedings
under the Bill {see clause 93);

* provisions limiting the ability to review decisions of the
Director to take proceedings under the Bill and providing that
if the exercise or discharge of any power or duty is subject to a
legal challenge, the continued exercise or discharge of that
power or duty by the Dircctor cannot be prevented pending a
final decision (sce clauses 94 und 95):

. a provision dealing with the consequences of a final decision
that the exercise ol any power by the Director is unlaw(ul
(clause 96):

* a provision requiring the High Court to approve uny settle-

ment entered into by the Director and any person in regard to
any property or sum of money to be forfeited to the Crown
(sce clause 97):

. provisions dcaling with the delegation of functions or powers
ol the Director {clause 98) and the appointment of outside
investigators (clause 99):

* provisions regulating information exchange and disclosure
(see clauses 100 o 103,
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Subpart 7—Investigative powers

Subpart 7 sels oul the investigative powers available (o members of
the police, the Director, and the Official Assignee. The key features
of subpart 7 include the following:

any member of the police may obtain a warrant to scarch for
and scize instruments of crime or cvidence as to the nature
and extent of any person’s interest in or control over property
that is an instrument ol ¢crime (see clause 107):

the Director may obtain a warrant to search for and seize
tainted property, property that is the subject of a restraining
order obtained by the Director, and evidence relating to the
nature and extent of any person’s interests and control over
particular property (scc cluuse 109):

the Dircctor may rcquire a person whose property is the
subject of a restraining order, or any oflficer of a (inancial
institution who has information about property that is the
subject of a restraining order, to produce documents relevant
to the Director’s investigation or to any proceedings under
Paris 1 and 2 (see clause 111):

the Director may obtain from a Judge a production order
requiring any person to produce documents relevant to the
Dircctor’s investigation or to any proceedings under the Bill
(see clauses 112 and 113):

the Director may issue an examination notice 1o require any
person whose property is subject to a restraining order to
attend before the Director and answer questions and supply
information relevant to an investigation by the Director or to
any proceedings under the Bill (see clause I14):

the Director may obtain a scarch warrant if there is non-
compliance with a production notice, production order, or
examination notice (see clause 115):

the Official Assignee may obtain a warrant 1o search {or and
seize property that is the subject of a restraining order or a
forfeiture order, or in certain circumstances, the subject of un
application for a restraining order (see clatse 116):

property seized by a member of the police or the Director
(other than evidential matcrial) is in general transferred to the
Official Assignce, who deals with it in accordance with the
provisions ol the Bill (see clauses 108, 110, and 117):

there are rules governing the retention or return ol seized
property (see clauses 118 and 119):
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. there are common rules governing the method of applying for
search warrants, the tform and content of search warrants, the
powers conferred by scarch warrants, and dutics of persons
cxccuting scarch warrants (scc clauses 120 ro 128). These
rules draw on work carried out by the Law Commission:

. there are common rules governing the lorm and conlent of
notices (see clause 129);
* there are rules for how the general warrant, notice, and order

provisions apply in circumstances relating to foreign restraint
and foreign forfeiture (see clauses 130 to 133).

Subpart 8—Foreign restraint and foreign forfeiture
This subpart deals with various matters associated with foreign
restraint and forcign forfeiture.

Ciause 134 provides for applications for interim foreign restraining
orders in circumstances where the Director is autherised under new
section 60 of the Mutual Assistance in Criminal Matters Act 1992.
All of subpart 2 {except clauses 37 to 42, which relate to the
duration of restraining orders), applics to the making of interim
forcign restraining orders in New Zcaland and an application to
register one is 1o be treated in all respects (other than duration) asif it
is an application for a restraining order (see clause 134(3)).
Clauses 135 10 137 provide for matters relating to the expiry and
duration of intcrim forcign restraining orders.

Clauses 138 to 146 deal with the registration ol loreign restraining
orders in New Zealand. Matters of particular importance include—

. that the Dircctor may apply to register a forcign restraining
order if authorised under rew section 54 of the Mutual Assis-
tance in Criminal Matters Act 1992 (see clause 138):

. that an application lor registration must be made to the High
Court (see clause 139
* that the effect of registering a foreign restraining order under

new section 56 of the Mutual Assistance in Criminal Matters
Act 1992 is that the property that is the subject of the order is
not to be disposcd of other than is provided in the order and is
under the Official Assignee’s custody and control:

. how various provisions ol subparr 2 are o apply o the regis-
tration of a loreign restraining order (see clause 140):
* matters associated with the expiry and duration of the regis-

tration of a foreign restraining order (see clauses 142 to 146).
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Clauses 147 10 155 deal with the registration of foreign forfeiture
orders in New Zealand. Matters of particular importance include—

that the Dircctor may apply to register a forcign forfeiture
order if authorised under new section 55 of the Mutual Assis-
tance in Criminal Matters Act 1992 (see clause 147):

that an application must be made 1o the High Court (see
clause 148):

that notice of registering a foreign forfeiture order should be
served on every person who the Director knows has an
interest in the property to which the orders relates and on the
Official Assignec (see cluise 149):

that the cffect of registering a foreign forfeiture order is that
the property specilied in the order vests in the Crown abso-
lutely and is in the custody and control ol the Official
Assignee (see clause 150):

that reliet may be sought from a foreign forfeiture order that is
registered in New Zealand (see clause 154) and that relief
may not be granted if the applicant has unlawfully benefited
from the significant forcign criminal activity to which the
order relates or acquired the interest in bad faith (sce cluuse
135).

Subpart 9—Miscellaneous

Subpart 9 deals with a range of issues including—

offences (see clauses 156 to 162):

the effect of compliance with subpart 7 (see clause 163):
indemnitics (scc clause [64):

the opcration of other laws (sce clause 165):

the effect of the exercise ol powers on the protection of
conflidentiality (see clauses 166 to {69):

the admissibility of evidence obtained under Parts I and 2
(see clauses 170 1o 172

arrangements to avoid the effect of Paris 1 and 2 or the
Sentencing Act 2002 (see clause 173):

the giving of notices (sce clause 174):

the cffect of the death of a person whose property is subject to
restraint or forfeiture under the Bill (see clauses 175 and
176).

repeals (see clause 177):

transitional provision (see clause 178):

regulations and rules {see clauses 179 and 150).
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Subpart 9 creates the following offences:

. contravention of a restraining order or foreign restraining
orders (sce clause 136):

. contravention of forfeiture orders or forcign forfeiturce orders
(see clause 157

. [ailure 1o comply with notices, orders, and search warrants
(see clause 158);

* unlawtul disclosure of the existence and operation of any
search order (see cluuse 160):

. obstruction of persons exercising powers or carrying out
functions under the Bill (sce clause [61):

. unlawful disclosurc of scerets by members of the recovery

body (see clause 162).

No proceedings may be brought against any person because of the
person’s compliance with provisions in subpart 7 of Part 2 (see
clause 163).

Every enlorcement ollicer who exercises powers or carries out [une-
tions under the Bill on behalf of the Crown, is to be indemmnified
unless the person acts in bad faith (see clause 164).

The Bill does not affect the operation of any other cnactment provid-
ing lor the lorleiture of property or the imposition of pecuniary
penalties (see clause 165).

The powers given to the Director to require the production of infor-
mation or thc answcering of certain questions override obligations of
scereey or non-disclosure, apart from legal professional privilege.
The privilege against sell-incrimination cannot be invoked as an
excuse. Certain classes of officials are exempt [rom requirements
imposed by the Director (see clauses 166 to 169).

Information obtained in response to requirements imposed by the
Dircctor 18 gencrally admissible in procecdings. Howcever, sclf-
incriminating statcments arc not, in general, admissible in any prosc-
cution against the person who made them (see clauses 170 to 172).

Subpart 10—Related amendments

Subpart 10 of Part 2 of the Bill makes amendments (o a number ol
enactments that are consequential in nature. The most notable
amendments are those made to the Crimes Act 1961, the Evidence
Act 1908, and the Legal Services Act 2000.

Clause 183 amends scction 312) of the Crimes Act 1961, Scction
312] relates 1o records ol information that the Police have lawlully
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obtained from the interception of private communications. Section
3127 requires the destruction of those records as soon as it appears
that no procecedings will be taken in which the information is likely
to be produced in evidence. The amendment clarifies that the term
proceedings includes proceedings under Parts 1 and 2 or new
sections [42A to 1420 of the Sentencing Act 2002,

Clause 184 amends section 312N of the Crimes Act 1961. Sectien
312N prevents cvidence of privatc communications obtained
through an intereception device (intercepted cvidence} from being
given in court unless the evidence relates Lo an offence listed in
paragraphs {(a) o (h) of that section (that list includes, by way of
example, serious violent otfences, terrorist oftfences, and drug deal-
ing offences). The amendment allows intercepted evidence to be
used in a proceeding under Puris I and 2 or sew sections 142A 1o
1420 of the Sentencing Act 2002, if—

. the evidence relates to an offence listed in paragraphs (a) to
(hy of section 312N of the Crimes Act 1961:
* the evidence is relevant to the proceeding.

Clause 190 amends scction 13A of the Evidence Act 1908. Scction
13A of that Act protects the identity of undercover police officers
who are called 10 be witnesses in certain indictable proceedings. The
amendment extends the protection provided by section 13A of the
Evidence Act 1908 to include undercover police officers who are
witnesses in proceedings under the Criminal Proceeds (Recovery)
Bill 2006, or new sections 142A (o 1420 of the Sentencing Act 2002.

Clause 215 amends section 9 of the Legal Services Act 2000.
Section 9 of that Act sets out merits criteria (or the granting of legal
aid in civil matters. The amendment provides that the Legal Services
Agency may grant legal aid to an applicant in respect of a civil
proceeding under Parts 1 and 2 if the Agency considers (in accor-
dance with specified criteria) that the interests of justice require that
legal aid be granted.

Clause 216 amends the definition of disposable capital in Schedule 1
of the Legal Services Act 2000. The amendment excludes from the
calculation of disposable capital the value of any property that is the
subject of a restraining order under Parts I and 2.
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Part 3
Amendments to Mutual Assistance in Criminal
Matters Act 1992 and Sentencing Act 2002

Subpart 1—Amendments to Mutual Assistance in
Criminal Matters Act 1992

Subpart 1 of Part 3 amends the Mutual Assistance in Criminal
Matters Act 1992,

Clause 233 amends a large numbcer of the definitions in the Mutual
Assistance in Criminal Matters Act 1992 to reflect the new terminol-
ogy borrowed [rom Parts | and 2 of the Bill. More significant
definitions include the lollowing:

. foreign fortfeiture order:

. forcign pecuniary penalty order:

. forcign restraining order:

. loreign qualilying lorleiture ollence:
. significant [oreign criminal activity,

Clause 234 inserts 2 new sections into the Mutual Assistance in
Criminal Matters Act 1992, New section 2A provides that certain
investigations certified by the Attorney-General to have commenced
in New Zealand or certified by a Central Authority to have com-
menced in a loreign country (being investigations relating to lorfei-
ture and restraint of property) are to be treated as criminal investiga-
tions for the purposes of Parts 2 and 3 of the Mutual Assistance in
Criminal Matters Act 1992, even if the related proceedings are civil
in nature.

Similarly, new section 28 provides that certain proceedings certified
by the Auorney-General to have been instituted in New Zealand or
certified by a Central Authority to have been instituted in a foreign
country (being proceedings relating to forfeiture and restraint of
property) are to be treated as criminal investigations for the purposes
of Parts 2 and 3 of the Mutual Assistance in Criminal Matters Act
1992, cven if they are civil in naturc.

Clause 235 amends section 4 of the Mutual Assistance in Criminal
Matters Act 1992 to reflect that certain civil proceedings relating to
forfeiture and restraint are able to be pursued for the purposes of
mutual assistance under the Mutual Assistance in Criminal Matters
Act 1992,

Clause 236 reinserts new sections 21 and 22 into the Mutual Assis-
tance in Criminal Matters Act 1992, New section 21 relates to
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requests by New Zealand to have certain orders made under the Bill
enforced in foreign countries.

New section 22 provides for New Zealand to seeks assistance with
the enforcement of certain warrants, orders, or notices made under
the Criminal Proceeds (Recovery) Bill in foreign countries.

Clause 237 amends section 27 of the Mutual Assistance in Criminal

Matters Act 1992 to reflect the fact that certain matters rclating to

forfeiture and restraint that are able 10 be enforced under the Act

may be civil rather than criminal in nature. The grounds ol refusal o

assist have been modified to reflect this new situation.

Clause 238 inscrts nrew sections 34 to 62A into the Mutual Assis-

tance in Criminal Matters Act 1992, In gencral terms thosc new

sections provide for—

. how a request from a loreign country o enforce a foreign
restraining order is to be dealt with in New Zealand (rew
section 34); und

. how a request from a foreign country to enforce a foreign
forfeiture order is to be dealt with in New Zealand (new
section 55); and

. the method for registering forcign orders (being both forcign
restraining orders and foreign forfeiture orders) in New
Zealand (new section 56); and

* the effect of registering a foreign order in New Zealand (new
section 37Y; und

. the effect of cancelling the registration of a foreign order (new
section 58Y; and

. how a request from a forcign country for a scarch warrant is to
be dealt with in New Zealand (rew section 59): and

. requests [rom floreign countries lor the making of interim
[oreign restraining orders in New Zealand (rew section 60).

* how requests from a foreign country for a production notice,

production order, or examination notice is to be deult with
(new sections 61 to 62A).

Clause 240 sets out the savings and transitional regime lor matters
commenced under the Mutual Assistance in Criminal Matlers Act
1992 before the amendments described above were made. The
majority of matters commenced under that Act before amendment
are to be completed under that Act as if the proposed amendments
had not been made.
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Subpart 2—Amendments to Sentencing Act 2002

Subpart 2 of Part 3 amends the Sentencing Act 2002 1o include
provisions which integrate the making of instrument forfeiture
orders into the sentencing process. It has a number of key features.

New secrion [0A of the Scentencing Act 2002 requires a court, in
sentencing an offender for an offence punishable by a maximum
lerm of imprisonment of 5 years or more (a qualifying forfeiture
offence) (o take into account, among other matters,—

. any instrument forfeiture order made, or to be made, in
respect of property used to commit, or to facilitate the com-
mission of, the offence:

. any forleiture of that property by any other order or means
arising from the offender’s conviction:
* any order for relief made in respect of that property and the

nature of the relationship between the persen who obtained
the relief and the offender.

In determining the weight (o be given to these matters the sentencing
court must Lake account of—

* the value of the property that is the subject of the instrument
forfeiture order or is otherwise forfeited:

. the nature and extent of the offender’s interest in that
property.

New sections 142A to 1420 of the Sentencing Act 2002 establish a
regime relating o the imposition of instrument forleiture orders as
part of the sentencing process.
New section 1428 of the Scntencing Act 2002 requires the prosceu-
tor to notify the court in writing if an offender is convicted of a
qualilying forfeiwure offence and the prosecutor considers that the
sentencing courl ought (o consider making an instrument lorfeiture
order. The court, if of the opinion that it should consider making an
instrument forfeiture order, must require any person known to have
an interest in the property to be notified and advised of his or her
right to seek relief. The court may also—
. dircct the prosccutor, the offender, or any person who applics
for rclicf to provide further information to the court on a range
ol issues:

. seek an independent valuation of the property that may be
made the subject of the forfeiture order:
* order the offender or any other persen te complete a declara-

tion of ownership.
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Persons who have an interest in the relevant property or who could
sutfer undue hardship as a consequence of its forfeiture may apply
for relicf under rnew section {42F of the Sentencing Act 2002.
New section 142K of the Sentencing Act 2002 requires a hearing to
be convened to determine whether an instrument forfeiture order
should be made or any application for relief should be granted.

New section 1421 of the Sentencing Act 2002 sets out the applicable
criteria in relation 1o decisions about the grant of reliefl (o a person
who establishes an interest in the property.

New section 142M of the Sentencing Act 2002 sets out the applica-
ble criteria in relation to the grant of relicf on the grounds of unduc
hardship.

New section 142N of the Sentencing Act 2002 sets out the criteria to
be applied by the sentencing court when determining whether to
make an instrument forfeiture order.

New section {420 of the Senlencing Act 2002 makes it an offence o
provide lalse or misleading information 1o a court in response (0 a
direction by a court under new section 142F of the Sentencing Act
2002 requiring further information.

New section 142P of the Sentencing Act 2002 deals with evidential
matlers,

New section 142(Q of the Sentencing Act 2002 clarifies that the
instrument forfeiture regime does not affect the provisions of the
Sentencing Act 2002 dealing with vchicle confiscation.
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207

208

209

210
21

214
215
216

217
218

225
226
227

228

130 Ellcet of registralion of order
131 Forfeiture order may be treated as profit forfei-
ture order
Cancellation of registration order
Amendmemnts ro hirermarional War Crimes Tribunals
Act 1993
Amendments (o Inlernational War Crimes Tribunals Act
1995
New section 43 substituted
43 Effect of registration of order
Registered forfeiture orders
Cancellation of registration of forfeiture order
Amendment to Judicature Act 1908
Amendment to Judicature Act 1908
Application of Part 4A
Amendments to Legal Services Act 2000
Amendments Lo Legal Services Act 2000
When legal aid may be granted: civil mallers
Schedule 1 amended
Amendment to Misuse of Drugs Act 1975
Amendment to Misuse of Drugs Act 1975
Laundering proceeds of drug offences
Amendment to Summary Proceedings Act 1957
Amendment o Summary Proceedings Act 1957
Part 2 of Schedule 1 amended
Amendment ro Tax Administration Act 1994
Amendment o Tax Administration Act 1994
Officers o maintain secrecy
Amendments to Terrorism Suppression Act 2002
Amendments to Terrorism Suppression Act 2002
Prohibition on dealing with property of, or derived or
generated from property of, terrorist and associated
entities
Further provisions about detention under section 47A
Variation, revocation, or expiry of direction
New section 31 substituted
S Further provisions on management of property
subject o section 9
New section 57 substitutled
57 Further provisions relating to orders under
section 55

112
113

113

114

114
114
114
114

114
114

115
115
113

115
116

116
116

116
116

117
117

117
117
117
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229

230

231
232
233
234

235
236

237
238

New section 71 substituted

71 Criminal Proceeds (Recovery) Act 2006 not
affected

Section &1 repealed

Part 3
Amendments to Mutual Assistance in Criminal
Matters Act 1992 and Scntencing Act 2002

Subpart 1—Amendments (0 Mutual Assistance in
Criminal Matters Act 1992
Purposc ol subparl
Principal Acl amended
Interpretalion
New sccetions 2A and 2B inserted

2A Certain investigations relating to civil proceed-
ings deemed to be criminal investigations

2B Certain civil proceedings deemed to be criminal
proceedings

Object of Act
New headings and sections 21 and 22 substituted
Reqguest to enforce orders under Criminal
Proceeds (Recovery) Act 2006
21 Request to enforce orders under Criminal Pro-
ceeds (Recovery) Act 2006
Request to issue warrant, order, or notice in
Joreign country
22 Request w issue warrant, order, or nolice in
[oreign country
Refusal of assistance
New sections 54 to 62A and headings substituted
Requests to enforce foreign restraining orders
and foreign forfeiture orders

54 Request wo enloree lorcign restraining order

55 Request o enloree lorcign (orlciture order

56 Method for registering foreign orders in New
Zealand

57 Effect of registering foreign orders in New
Zealand

58 Cancelling registration of foreign orders in New
Zealand

119
119

119

119
120
120
125
125

126

126
127

127

127

128
129

129
130
130
131

132
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241
242

243
244
245
246
247

248

249
250

Requests by foreign countries for orders or
warrants in New Zealand

59 Request for search warrant in New Zealand
60) Interim foreign restraining order

61 Request for production notice in New Zealand
62 Request for production order in New Zealand

62A  Request for examination notice in New Zealand
Certificates given by Auorney-General
Savings and transilional provisions

Conseguential amendment fo Cuastoms and Excise Act
1996
Amendment to Customs and Excise Act 1996
Return of goods detained under section 166A
Subpart 2—Amendments o Sentencing Act 2002
Principal Acl amended
Purpose
Application
Interpretation
New heading and new section 10A inserted

Tuking uccount of instrument forfeiture ovder or
successful application for relief

10A  Courl musi take into account instrument forlel-
turc order or success[ul application [or reliel

Power of adjournment for inquiries as to suitable

punishment

Access to reports

New heading and sections 142A to 142Q) inserted

nstrument forfeiture orders

142A  Inlerpretation of lerms used in secldons 1428 Lo
1420

1423  Dulics ol prosccutor il oflender guiliy ol quali-
tving forfeiture offence

142C  Duties of court on notification

142D Notice of possible instrument forfeiture order
may be recorded on registers

142E  Duties of prosecutor as to service

142F  Court may require further information

142G [ndependent valuation of property

[42H  Court may order declaration of ownership to be
completed

1421  Determining ownership of property

142)  Applications for relief trom an instrument for-
feiture order

132
133
134
134
135
136
136

136
136

136
137
137
137
137

138

139
139

139

139

139
140

140
141
141
141

142
142
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142K  Hearings concerning instrument Lorleiture orders 143
1421, Court may grant relief from an instrument for- 144

feiture order to applicant who establishes
interest in property

142M  Court may grant relief from an instrument for- 145
feiture order to applicant on grounds of undue
hardship

142N [nstrument forfeiture orders 145

1420 Oftence of providing false or misleading infor- 146
mation under section 142K

[42P  Evidence in instrument forfeiture order 147
proceedings

1423  Relationship with other provisions in Act 147

The Parliament of New Zealand enacts as follows:

(2)

Title
This Act is the Criminal Proceeds (Recovery) Act 2006.

Commencement
This Act comes into force on the date that is 8 months after the
day on which it receives the Royal assent.

Part 1
Preliminary provisions

Purpose

Purpose

The primary purpose of Parts 1 and 2 is to establish a regime for

the forteiture of property

(a}  that has been derived dircetly or indircetly from signifi-
cant criminal activity; or

(b) that represents the value ol a person’s unlawflully
derived income,

The criminal proceeds and instruments forfeiture regime

established under Part 2 proposes to—

(a} climinate the chance for persons to profit from under-
taking or bcing associated with significant criminal
activity; and

(b) deter significant criminal activity; and
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(M

(2)

(c} reduce the ability of criminals and persons associated
with crime or significant criminal activity to continue or
cxpand criminal enterprisc; and

(d)  dcal with mattcrs associated with forcign restraint and
foreign forfeiture that arise in New Zealand.

Overview

Overview

In general terms, Parts 1 and 2—

(@)

(b)

More

(a)

(b)

(c)

(d)

(&)

()
()
(h)

(i)

provide for the restraint and forfeiture of property
derived us a result of significant criminal activity with-
out the need for a conviction; and

set out certain procedural matters relating to the forfei-
tore of instruments of crime if a conviction has been or
may be cntered. Many aspects of the conviction-based
forfeiture regime are included in the Sentencing Act
2002,

specifically,—

this Part deals with preliminary matters including, with-
out limitation, intcrpretation and the application of Parts
1and 2; and

subpart 1 of Part 2 deals with general matlers relating (o
the criminal proceeds and instruments [lorfeiture
regime; and

subpart 2 of Part 2 deals with the restraint of property
that may later become the subject of a forfeiture order;
and

subpart 3 of Part 2 dcals with civil forfeiture orders
{which arc asscts forfeiture orders and profit forfeiture
orders); and

subpart 4 of Part 2 deals with certain procedural matlers
associated with conviction-based instrument forfeiture
orders; and

subpart 5 of Part 2 sets out the powers of the Official
Assignee; and

subpart 6 of Part 2 scts out the powers of the recovery
body; and

subpart 7 of Part 2 provides lor investigative powers lor
various agencies; and

subpart 8 of Part 2 deals with foreign restraint and for-
eign forfeiture; and
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()

(j}  subpart 9 of Part 2 deals with certain miscellaneous mat-
ters: and

(k) subpart 10 of Part 2 scts out conscquential amendments.

This overview is by way of explanation only. Il any provision

of Parts 1 and 2 conflicts with this overview, the other provision

prevails.

Interpretation

Interpretation
In Parts 1 and 2, unless the context otherwise requires,—

all or part of a respondent’s property mcans all or part of
the property in which an identifiable respondent has an
interest

assets forfeiture order means an order made under
section 50(1)

henefit includes proceeds and property

civil forfeiture order meuns an assets forfeiture order or a
profit forfeiture order

convert mcans, in rclation to property, to change it from onc
[orm 1o another, whether by sale or by some other means (lor
example, selling a car and buying a boat with the proceeds of
the sale)
dealing with property includes—
(a} if adchtis owed by a person, making a payment to any
person to reduce that debt; and
(b)  removing property rom New Zealand; and
(cy receiving or making a gift of property; and
(d) registering an interest in property
department has the same meaning as in section 2(1) of the
Statc Sector Act 1988
Director or Director of Criminal Proceeds Confiscation
meuns the chief executive of the recovery body
docoment—
(a} means adocumentin any form {including, without limi-
tation, a document in an ¢lectronic form); and
(b) includes (without limitation) any of the lellowing:
(i}  any wriling on any material:
(ii)  information recorded or stored by means of a tape
recorder, computer, or other device:
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(iii) material subsequently derived from information
recerded or stored in the manner described in
subparagraph {ii):

(ivy labels, markings, or other writing that identifics
or describes any thing of which it forms part, or
o which it is attached by any means:

(v)  books, maps, plans, graphs, or drawings:

(vi) photographs, films, negatives, tapes, or any other
device in which 1 or more visual images are
embodied so as to be capable (with or without the
aid of somc othcr cquipment} of being
reproduced

financial institution has the same meaning 4s in section 3 of
the Financial Transactions Reporting Act 1996

foreign country has the same mcaning as in scction 2(1) of
the Mutual Assistance in Criminal Matters Act 1992

foreign forfeiture meuns all matters associated with a foreign
forfeiture order (including, without limitation, registering a
foreign forfeiture order in New Zealand)

foreign forfeiture order has the samc mcaning as in scction
2{1) of the Mutual Assistance in Criminal Matters Act 1992
foreign order means a foreign forfeiture order or a foreign
restraining order

foreign qualifying forfeiture offence has the same mcaning
as in section 2(1) of the Muwal Assistance in Criminal Mat-
lers Act 1992

foreign restrained property means property that is the sub-
ject of a foreign restraining order

foreign restraining order has the same meaning as in section
2{1) of the Mutual Assistance in Criminal Matters Act 1992
foreign restraint means all matters associated with a foreign
restraining order (including, without limitation, registering a
forcign restraining order in New Zealand)

forfeited property means property that is the subject of a
torfeiture order

forfeiture order means an assets forfeiture order, a profit
forfeiture order, or an instrument forfeiture order
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former interest holder means. in relation to a forfeiture
order, any person whose interest in property has been forteited
by the order

instrument forfeiture order means an order made under
section 142N of the Sentencing Act 2002

instrument of crime means—

(a} property used (wholly or in part) to commit or facilitate
the commission of a qualifying forfeiture offence; and

(b) in relation 1o a qualilying forfeiture offence that is an
offence against section 8(1) or (2A) of the Terrorism
Suppression Act 2002, includes funds (as defined in
section 4(1) of that Act) allocated for the purposes of
comunitting that offence

interest, in rclation to property of any kind (including, with-

out limitation, restrained property or [lorfeited property),

neans—

(a) alegul or equitable estate or interest in the property; or

(b) a right, power, or privilege in connection with the
property

interim foreign restraining order mcans an ordcr applicd

for under section 134

lawver means a burrister or solicitor, as those terms are

defined in section 2 of the Law Practitioners Act 1982

Official Assignee mcans the Official Assignee for

New Zealand

organisation means an organisation listed in Part 2 of Sched-

ule 1 of the Ombudsmen Act 1975

profit forfeiture order mcans an order madc under section 55

property means real or personal property of any kind—

(a)  whether situated in New Zealand or a foreign country;
and

(by  whether tangible or intangible; and

{c}  whether movable or immovable

proposed restrained property means property in relation o

which a restraining order is sought

prosecutor—

(a} mcans, in rclation to an application for a restraining
order relating to an instrument of crime or to any matter
relating 1o an instrument [orfeiture order, the person
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(b)

who is for the time being in charge of the file or files

that relate to the criminal proceeding for the qualifying

forfeiture offence to which the restraining order or
instrument forfeiture order relates: and

includes—

{iy  any other employee ol the person or agency by
whom the prosecutor is employed whoe has
responsibilities for any matter directly connected
with the proceedings; and

(ii)  any counsel representing the person who laid the
information in the proccedings; and

(iil) in the casc of a private prosccution, the person
who laid the information and any counsel repre-
senting that person

qualifying forfeiture offence—

(a)
(b)

means an offence punishable by a maximum term of
imprisonment of 5 years or morc; and

includes an attempt to commit, conspiring to commit, or
being an accessory to an offence il the maximum term
ol imprisonment [or that altempt, conspiracy, or activity
is 5 years or more

recovery body means the department or organisation for the
time being designated by the Attorney-General as the recov-
cry body

relevant period of criminal activity, in relation to an appli-
cation for a profit forfeiture order, means the period that ends
on the date the application is made and starts 7 years before—

(a)

the date of the application for the relevant restraining
order, if the application for the profit forfeiture order
relates, wholly or in part, to restrained property; or
the date of the application [or the profit [orfeiture order,
il the application [or the profit forleiture order does not
relate to restrained property

respondent means—

(a)

(b)

in rclation to an application for a restraining order or
forfeiture order, the person identified in that application
as the respondent (il any); and

in relation (o a restraining order or forfeiture order that
has been made, the person in relation te whom that
order is made {if any)
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(2)

20

restrained property means property that is the subject of a
restraining order

restraining order means an order made under section 24, 25, or
26

significant criminal activity has the meaning given to it in
section 6

significant foreign criminal activity has the same meaning
as in section 2(1) of the Muwal Assistance in Criminal Mat-
ters Act 1992

specific property means identifiable property in relation to
which there may, but need not, be a person who is an identifi-
ablc owner

tainted property—
(a) means any property that has, wholly or in part, been—
(i)  acquired as a result of significant criminal activ-
ity: or
(i1)  directly or indircctly derived from significant
criminal activity; and
(b) includes any property that has been acquired as a result
of, or directly or indirectly derived [rom, more than 1
activity if at least 1 of those activities is a significant
criminal activity
unlawfully benefited from significant criminal activity has
thc mcaning given to it in section 7.

A reference in Parts 1 and 2 to benefits, proceeds, or property

being derived by a person {(person A) includes benefits, pro-

ceeds, or property derived—

(a} directly or indirectly by person A; and

(b) by another person at the request or dircction of person
A.

Meaning of significant criminal activity

In Parts 1 and 2, unless the context otherwise requires, signifi-

cant criminal activity means an activity engaged in by a

person that if proceeded against as a criminal offence would

amount to offending—

(a) that consists of, or includes, 1 or more offences punish-
able by a maximum term of imprisonment of 5 years or
more; or
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2

(b  from which property, proceeds, or benefits of a value of
S30,000 or more have, directly or indirectly, been
acquired or derived.

A person is undertaking an activity of the kind described in

subsection (1) whether or not—

(a) the person has been charged with or convicted of an
offence in connection with the activity; or

(b)  the person has been acquitted of an offence in connec-
tion with the activity; or

(c} the person’s conviction for an offence in connection
with the activity has been quashed or set aside.

Any expenses or outgoings used in connection with an activity

of the kind described in subsection (1) must be disregarded for

the purposes of calculating the value of any property, pro-

ceeds, or benefits under subsection (1){b).

Meaning of unlawfully benefited from significant
criminal activity

In Parts 1 and 2, unless the context otherwise requires, a person
has unlawfully benefited from significant criminal activity
if the person has knowingly, dircctly or indircctly, derived a
benefit from significant criminal activity {whcether or not that
person undertook or was involved in the significant criminal
activily).

Application

Parts 1 and 2 to bind the Crown
Parts 1 and 2 bind the Crown.

Application

Parts 1 and 2 apply in respect of—

(a} qualifying forfeiture offences or, if applicable, forcign
qualilying lorieiture offences committed, or believed (o
have been commilled, before, on, or aller the com-
mencement of this section; and

(b)  significant criminal activity or, if applicable, significant
foreign criminal activity engaged in, or believed to have
been engaged in, before, on, or after the commencement
of this scction.
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Part 2

Criminal proceeds and instruments forfeiture regime

10
(M

)

11

12

(M

2

Subpart 1—General provisions

Nature of proceedings
Proceedings relating 0 any ol the following are civil
proceedings:
(a) arestraining order:
(b)  an order excluding an interest from restrained property:
(c) an assets forfeiture order:
(dy a profit forfeiture order:
(c} an order for relicf from a civil forfeiture order:
(f)  an intcrim forcign restraining order:
(g) registering a loreign restraining order in New Zealand:
(h) registering a loreign forfeiture order in New Zealand:
(iy  an order for relief from a foreign restraining order or

foreign forfeiture order registered in New Zealand.
Proceedings relating to an instrument forfeiture order arce pro-
ccedings under the Sentencing Act 2002 and, in relation to an
appeal from an instrument lorleiture order, the Crimes Act
1961.

Compare: Criminal Assets Recovery Act 1990 5 5 (NSW}

Restraint not necessary bhefore forfeiture

Property may, but need not, be restrained property or forcign
restrained property before it becomes lorleited property or the
subject of a floreign [lorfeiture order regisiered in New
Zeuland.

Conversion of restrained property and foreign
restrained property

Restrained property converted into another form {(converted
property) remains restrained property lor the purposes of the
restraining order to which it is subject and for the purposes of
any forfeiture order made in relation to that property, despite
the converted property not being property that was originally
restrained.

Foreign restrained property converted into another form (con-
verted property) remains loreign restrained property for the
purposes of any foreign restraining order registered in New
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(1)

(2)

14

15

16

(H

(2)

Zealand and for the purposes of any foreign forfeiture order
registered in New Zealand in relation to that property, despite
the converted property not having been property that was
originally restrained.

No identifiable owner required for certain proceedings
relating to specific property

In proceedings for a restraining order or an assets forfeiture
order relating to specific property, an owncer of that specific
property need not be identified.

Subsection (1) does not apply to proceedings to register d
foreign restraining order.

Differing grounds for restraining and later forfeiting
property

Il proceedings flor a lorfeiture order or w register a foreign
lorfeiture order in New Zealand involve restrained property or
property that was the subject of a foreign restraining order
registered in New Zealand, the forfeiture order or the registra-
tion of a foreign forfeiture order may be sought on grounds
that differ from those on which the restraining order was made
or the forcign restraining order was registered.

No criminal proceedings required for civil forfeiture
order or in registering foreign forfeiture order

The significant criminal activity or significant foreign crimi-
nal activity on which a civil forfeiture order or registration of
a forcign forfeiture order in New Zcaland is based doces not
nced to be, or to have been, the subject of any criminal
proceedings in New Zealand or a [oreign country.

Quashing criminal proceedings does not impact on

civil forfeiture

Suhsection (2} applics if criminal procecdings arc commenced
or pending or have been withdrawn or determined in respect
of any significant criminal activity that is the basis for—

(ay  an assels lorleiture order or a profit forleiture order; or
(b)  an application for an order of that kind.

It this subsection applies, the order or application is not atfec-
ted by the criminal proccedings, cven if any conviction
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17
(1)

18

19

24

entered in those proceedings is or has been quashed or set
aside.

Multiple forfeiture orders and foreign forfeiture orders
Nothing in Parts 1 and 2 restricts a court from making 1 or more
of the following types of orders in relation to the same
instance of significant criminal activity:

(a) assets forfeiture orders:

(b) instrumcnt forfeiture orders:

(cy profit forfeiture orders.

Subsection (1) is subject to section 54(1)(h).

Nothing in Parts 1 and 2 restricts a court from registering 1 or
morc forcign forfeiture orders in New Zealand in relation to
the same instance of significant forcign criminal activity.

Subpart 2—Restraining orders
Applying for restraining order

Applying for restraining order

The following persons may apply for a restraining order:

(a} the Director may apply for a restraining order of the
kind dcseribed in section 24 or 25 {which rclate to
restraining specific property or all or part of a respon-
dent’s property):

(b) a prosecutor may apply lor a restraining order of the
kind described in section 26 (which relates to restraining
an instrument of crime).

Compare: 1991 No 120 5 3901}

Application for restraining order to identify proposed

restrained property, respondent (if any), and interest

holders

An application for a restraining order must identify the

following:

(a} the proposcd restrained property; and

(b)  the respondent (if any); and

(¢} any other persons who, 1o the knowledge of the appli-
canl, have an interest in the proposed restrained
property.
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20

21
(N

)

22
(1)

(2)

Court to which application for restraining order made
An application for a restraining order must be made to,—
(a} in the casc of an application madc undcr section 24 or 25,
the High Court; and
(b) in the case ol an application made under section 26, —
{1y  the High Court; or
(ii)  if the charge of the offence with which the instru-
ment of crime is associated has been or is to be
tried in a District Court, the District Court.
Compare: 1991 No 120 < 39(1)

Applications for restraining order made on and
without notice

Application for restraining order on notice

An applicant for a restraining order must,—

(@)  so lar as is practicable, serve a copy ol the application
on any person who, to the knowledge ol the applicant,
has an interest in the proposed restrained property
(including, if applicable, the respondent); and

(b)  serve a copy of the application on the Official Assignee.

The court hearing an application for a restraining order may,

al any lime belore the application is {inally determined, direct

the applicant 10 serve a copy of the application on a specified
person or cluss of persons, in the manner and within the time
that the court thinks fit.

Compare: 1991 No 120 s 40{u), (b)

Application for restraining order without notice

A court which receives an application for a restraining order
may, on the request of the applicant, consider the application
without notice being given to the persons mentioned in
section 21{1){a) if the court is satisfied that there is a risk of the
proposcd restrained property being destroyed, disposed of,
altered, or concealed if noticc were given to those persons.
If an application is made for a restraining order without
notice, the court must, so far as it is practicable and consistent
with the interests of justice, ensure that the application is dealt
with speedily.
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(3)

(M

(2)

24

25

(1)

26

Any provisions of this subpart that relate to restraining orders
applied for on notice apply, with any necessary modifications,
to restraining orders applied for without notice.

Compare: 1991 No 120 s 41013, (6)

Being heard at hearing for restraining order

Who may be heard at hearing for restraining order

The Tollowing persons are entitled to appear and adduce evi-

dence at the hearing of an application for a restraining order:

(a) the applicant:

(b) any person who holds an interest in the proposed
restrained property (including, it applicable, the
respondent):

(c} the Official Assignec.

Subsection (1) is subject to section 22.

Compare: 1991 No 120 s 40 ¢}

Making restraining orders
Making restraining order relating to specific property
A court hearing an application for a restraining order relating
to specific property that has rcasonable grounds to belicve that
the property it specifics in the order (the restrained property)
is tainted property may make an order that the restrained
properiy—
(a) is not to be disposed of, or dealt with, other than is
provided for in the restraining order; and
(by is to be under the Official Assignee’s custody and
confrel.

Making restraining order relating to all or part of

respondent’s property

A court hearing an application for a restraining order relating

to all or part of a respondent’s property that has reasonable

grounds to believe that the respondent has unlawtully bene-

fited from significant criminal activity may make an order that

the property it specifics in the order—

(ay is not 1o be disposed of, or dealt with, other than is
provided for in the restraining order; and

(b) is to be under the Official Assignee’s custody and
control.
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(2)

26

(1)

(2)

27
(1)

A restraining order made under subsection (1) may relate to any

of the following:

(a} all or part of a respondent’s property:

(b) all of a respondent’s property other than specifically
excluded property:

(¢y property acquired by a respondent alter the making of
the order.

Compare: 1991 No 120 ss 390200, (e, 4201}

Making restraining order relating to instrument of

crime

A court hearing an application for a restraining order relating

to an instrument of crime may, if either of the circumstances

in paragraph {a) or {b) of subseetion (2) exist, make an order that the

property it specifies in the order—

(a} is not to be disposed of, or dcalt with, other than is
provided for in the restraining order; and

(b) is to be under the Official Assignee’s custody and
control.

The circumstances are—
(a) that—
(iy  the respondent has been charged with a qualify-
ing forfeiture offence; and
(ii))  the court has reascnable grounds to believe that
the property referred to in the application is an
instrument of crime used to fucilitate that qualify-
ing forfeiture offence; or
(b)  that the court has reasonable grounds to believe—
(i)  that the respondent will be charged with a quali-
fying forfciture offence within 48 hours; and
(i1)  that the property referred to in the application is
an instrument ol crime used to lacilitate that qual-
ilying lorleilure olfence,
Compare: 1991 No 120 s 42(1)

Registration of restraining orders

Registration of restraining orders on registers

Subsection (2) applies it a restraining order is made against
property of a kind that is covered by a New Zealand enact-
ment that cnables the registration of—

(a} title to that property; or
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)

(3

28
(1)

(4)

28

(b  charges over that property.

If this subscction applics, any authority responsible for
administering an enactment of the kind relerred (o in subsection
(1) must, il requested o do so by the applicant for the
restraining order, record on the register the particulars of the
restraining order.

If the particulars arc so recorded on the register, any person
who subscquently deals with the property is deemed to have
notice ol the restraining order at the time of those dealing,
Compare: 1991 No 120 s 57

Conditions on restraining order

Conditions on restraining order

A court may make 4 restraining order subject to any condi-

tions the court thinks fit including, without limitation, condi-

tions that provide for the following to be met out of a respon-

dent’s restrained property:

(a}  the reasonable living costs of the respondent and any of
his or her dependants:

(b)  the reasonable business expenses of the respondent:

(cy the payment of any specified debt incurred by the
respondent in good faith:

(d) any other expenses allowed by the court.

Despitc subsection (1){d), a court may not allow any lcgal
expenses 10 be met out of a respondent’s restrained property.

In determining whether or not to make a restraining order
subject to a condition, the court must have regard to the ability
of a respondent to meet the reasonable living costs, expenses,
or debt concerncd out of property that is not restrained
property.

In this section a dependant is a person who is dependent on
the respondent and who is either or both—

(a} achild of the respondent:

(by a member of the household of the respondent.

Compare: 1991 No 120 5 4202, (3)
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Undertakings as to damages or costs in relation to
restraining orders

Undertakings as to damages or costs in relation to

restraining orders

A court may require an applicant for a restraining order, or an

applicant for an extension of the duration a restraining order

under section 41, to give satisfactory undertakings with respect

to the payment of damages or costs, or both, in relation to the

making, opcration, or cxtension of the duoration of the

restraining order.

A court may decline to muake or extend the duration of a
restraining order if the applicant for the order or extension
fails to give the court the undertakings with respect to the
payment of damages or costs, or both, that the court requires.
Any expense incurred by the Crown in sauslaction ol an
undertaking given on behall of the Crown under subsection (1)
may be incurred without further appropriation than this
section.

Compare: 1991 No 120 5 45

Excluding severable interest from restrained property

Excluding severable interest from restrained property
A person (other than the respondent) who has a scverable
intercst in proposcd restrained property or restrained property
may apply to the court that is (o consider, or has considered,
the application for a restraining order 1o have that person’s
severable interest excluded from—
(a) arestraining order that the court may make; or
(b) a restruining order the court has made.
The court must cxclude the scverable interest from the
restrained property at, or afier, the time a restraining order i3
made il the applicant proves on the balance of probabilities
that—
(a)  the upplicant has an interest in the property to which the
restraining order relates; and
(by  the applicant—
(i) has not unlawfully benefited from the significant
criminal activity to which the restraining order
relates, if the order is made under section 24 or 25;
or
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(ii)  was not involved in the qualifying forfeiture
offence to which the restraining order relates, if
the order is made undcer section 26.

The court may exclude the severable interest [rom the

restrained property if it considers that it is in the public

interest to do so, having regard to all the circumstances,
including. without limitation,—

(a} any undue hardship that is reasonably likely to be
caused to any person by the scverable intercst in prop-
crty being made or having been made restrained
property:

(b) the gravity of the significant criminal activity or quali-
fying forfeiture offence with which the property in
which the person has a severable interest is associated:

(c} the likelihood that the interest will become subject to a
forfeiture order.

Compare: 1991 No 120 5 48

Excluding severable interest from restrained property

when applicant mortgagee

Subsection (2} applies if—

(a} an applicant to cxclude a sceverable interest from pro-
poscd restrained property or restrained property under
section 30{1) is a mortgagee; and

(b) as a result of the morigagee's application, a court
excludes the mortgagee’s interest; and

(c)y the property that is the subject of the mortgage is sold in
order to exclude the mortgagee’s interest from the
restrained property.

IT this subsection applies, any proceeds resulting rom the sale

of the property that are payable to the mortgagor are, il the

restraining order is made, restrained property, despite the pro-
ceeds from the sale not being property that the court originally
restrained.

Compare: 1991 No 120 5 48
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Certain disposition or dealing set aside from restrained
property
A successlul applicant for a restraining order may apply to the
court that made the restraining order for an order that a dispo-
sition or dealing be set aside on the ground that restrained
property was disposed of, or otherwise dealt with. in contra-
vention of the restraining order.
On an application under subsection {1), the court may—
(a)  set the disposition or dealing aside—
(iy  as from the day on which the disposition or deal-
ing took place; or
(ii)  as from the day of the order; and
(b)  declare the respective rights of any persons who
acquired interests in the property on or after the day on
which the disposition or dealing took place and before
the day of the order.
Compare: 1991 No 1205 59

Further orders assoctated with restraining orders

Applying for further orders

An application for a tfurther order may be made by—

(a} the applicant for the restraining order with which the
further order is associated:; or

(b) a person with an interest in the restrained property or
proposcd restrained property with which the further
order is associated; or

(¢y the Official Assignee; or

(d)  with the leave of the court, any other person.

The application must be served on every person (other than

the applicant) who is a party to the procceding in which—

(a} the making of the restraining order is to be considered;
or

(b)  arestraining order was made.

Compare: 1991 No 120 s 47(3)

Making further orders
A court that makes a restraining order may, il it considers it
appropriate, make lurther orders in relation 1o the restrained
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property (which may, but need not, be an order of any 1 or
more of the types referred to in section 35).

A further order may be made—

(a) at the time the resiraining order is made; or

(b) at any later time before the expiry of the restraining
order with which it is associated.

Compare: 1991 No 120 5 47(1}

Types of further order

Without limiting the generality of section 34{1), u court may

make 1 or more of the following further orders in relation to

restrained property:

(a} an order varying the restrained property to which a
restraining order relates:

(b) an order varying any condition to which a restraining
order is subject:

(¢y an order for any person {(including, without limitation,
the respondent) to be examined by the court or the
registrar of the court concerning the nature and location
of any restrained property:

(d) an order relating to the carrying out of any undertaking
given under section 29:

(c} an order relating to the Official Assignee that—

{1y  regulates the manner in which the Official
Assignee may exercise his or her powers or per-
form his or her duties under a restraining order:

(ii)  determines any guestion relating to the property
(including any question relating to the liabilities
of any person holding an interest in the property),
or the exercise of the powers, or the performance
of the duties, of the Official Assignec:

(iii) requires the examination, before the Official
Assignee, of any person holding an interest in the
property or any other persom, concerning the
nature and location of property:

(iv} directs any person holding an interest in the prop-
erty to furnish the Official Assignee, within the
time specified in the order, with a statcment on
oath sctting out any particulars of that intercst or
that property that the court thinks fit:
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(v) directs the Official Assignee to sell restrained
property (including, without limitation, a busi-
ness) in order to prescrve the value of the
restrained property:

{vi) directs the Official Assignee 10 make mortgage
payments or payments in respect of any other
encumbrance from the restrained property.

Compare: 1991 No 120 5 47(2}

Impact of certain further orders

A person (0 whom an order made under section 35(c) or (e){iii) or
(iv) applies, is not excused from answering any question, or
furnishing any information, on the ground that compliance
with that requirement could or would tend to incriminate that
person or subject that person to any penalty or forfeiture.
An examination by the Oflicial Assignee under an order made
under section 35{e)(iii) is a judicial proceeding within the mean-
ing of section 108 of the Crimes Act 1961 (which relates to
perjury).

A person required to be examined under an order made under
section 35{c) or (e}{iii} must, before being required to comply
with any requirements imposed by the order, be given a rea-
sonable eppoertunity 1o arrange lor a lawyer (o accompany the
person.

The proceeds of a sale resulting tfrom an order made under
section 35{e)}{v}) arc rcstrained property, despite the procecds
from the sale not being property that the court originally
restrained.

Compare: 1991 No 120 s 47(35), (6)

Duration of restraining orders and further orders

Duration of restraining orders and further orders

A restraining order expires on the earlier of the following:

(a} the date that is the end of the period that is | year after
the date on which the restraining order is made:

(b)  the date of the making or declining of a forfeiture order
associated with the same property.

Despite subsection (1),—
(ay if a court declines to make a forfeiture order, but the
applicant indicates that the applicant will appeal that
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decision, a restraining order expires on the date speci-
fied in section 38; and

(b) if a restraining order is applicd for without notice, it
cxpircs on the date specified in seetion 39; and

(¢) il a restraining order relates Lo an instrument ol crime
and the circumstances in section 40 apply 1o il, the
restraining order expires on the date specified in that
section; and

(d) if the duration of a restraining order is extended by a
court, the restraining order expires on the date specified
by the court under section 41; and

(cy if a restraining order relates to property in which no
person has claimed an interest, the restraining order
expires on the date that the relevant application for a
forfeiture erder is determined, which must not be deter-
mined earlier thun 1 year after the making of the
restraining order.

On the expiry of a restraining order, any further order associ-

ated with thal restraining order also expires.

Compare: 1991 No 120 s 65(1)

Duration of restraining order when application for

forfeiture order declined

A restraining order that is in force at the time that a court

declines to make a lorfeiture order that is associated with the

sume property does not expire until—

(a) the date that is the end of a period of 7 working days
from the date of that decision, it an appeal has not been
lodged in the court by that date: or

(b) if an appcal has been lodged in the court by that date, on
the datc of the withdrawal or detcrmination of that
appeal, or, il a [urther appeal is lodged, on the dale of
the withdrawal or determination of that lurther appeal.

Duration of restraining order when application without
notice

A restraining order made as a result of an application made
withont notice under section 22 (restraining order A) ccascs
10 be in force on the date that is the end of the peried of 7 days
commencing on the dale on which restraining order A is
made.
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However, if, before restraining order A expires, an application
is made with notice for a restraining order on notice
(restraining order B) in rclation to the same property to
which restraining order A relates (whether or not the applica-
lion also relales o any other property), restraining order A
continues in force until the application for restraining order B
is finully disposed of.

An applicant for restraining order B must prosecute the appli-
cation with all doc diligence, and if the applicant docs not do
so, the court may, on the application of any party to the
proceedings, order that the proceedings be struck out.

If an application is made for restraining order B, the court
must, so far as it is practicable and consistent with the interests
of justice, ensure that the application is dealt with speedily.
Compare: 1991 No 120 s 41(23-(5)

Duration of restraining order relating to instrument of
crime in certain circumstances

A restraining order in relation to an instrument of crime made
under section 26(2)(b) cxpircs at the cnd of the period of 48
hours after the making of the order (the 48-hour period) if the
defendant has not been charged with the olfence, or a related
qualilying forfeiture cffence, with which the instrument of
crime is associated before the expiry of the 48-hour period.
Subsection (3} applies if—

(a} arestraining is made in reliance on—

(i} a person’s conviction for a qualifying forfeiture
offence under section 26(2)(a) or the charging of a
person with a qualifying lorfeiture offence; or

(ii)  the proposed charging of a person with a quality-
ing forfeiture offence under seetion 26(2)(h), and
the person is, within the 48-hour period, charged
with the offence or a related qualifying forfeiture
offence: and

(b) cither of the following occurs:

(i)  the charge is withdrawn and the person is not
charged with a related qualilying forleiture
offence by the time the charge is withdrawn:

(ii)  the person is acquitted of the charge or the con-
viction is quashed and the person has not been
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charged with a related qualifving forfeiture
offence by the time of the acquittal or quashing.
If this subsection applies, the restraining order expires on the
date when—
(a) the charge is withdrawn; or
(b)  the acquittal or quashing occurs.
Compare: 1991 No 120 5 65

Ixtending duration of restraining order

If a court has made a restraining order, the applicant for that
order may, before the restraining order expires, apply to that
court tc extend its duration.

If an application is madec undcr subsection (1), thc court may
order that the operation ol the restraining order be extended
for a period not exceeding 1 year.

The duration of a restraining order may be extended more than
ence under this section.

If, belore a restraining order would otherwise expire under
section 37(1), an application is made w0 a courl under (his
section and the application is granted, the restraining order
ceuses to be in force on the date specified in the court’s order.
Compare: 1991 No 120 s 6601}, (2)

Additional matters relating to extending duration of
restraining order

On making any order under seetion 41(2), the court may vary
the restraining order in any way it considers fit, including,
without limitation, by specifying whether all or part of the
restrained property is to remain subject to the restraining order
during the cxtended period of operation.

An applicant [or an order under section 41(1) must serve a copy
of the application on any person who, to the knowledge of the
applicant, has an interest in the property that is the subject of
the application.

Compare: 1991 No 120 5 66(3), (4)
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Subpart 3—Civil forfeiture orders
Applications for civil forfeiture orders
Who may apply
The Dircctor may apply for a civil forfeiture order.
Compare: 1991 No 120 5 8(1)

Application to High Court
An application for a civil forfeiture order must be made to the
High Court.

Compare: 1991 No 120 5 8(2)

Notice and eniitlement to be heard in relation to civil

Jorfeiture orders

Application for civil forfeiture order on notice

The Director must serve a copy of the application for a civil
forfeiture order, so far as is practicable to do so, on every
person who. to the knowledge of the Director, has an interest
in the property to which the application relates (including, if
applicable, the respondent).

The Director must also serve a copy ol the application on the
Official Assignee.

On an application for a civil forfeiture order, the High Court
may, at any timc bhefore the application is finally determined,
dircet the Dircctor to scrve notice of the application on a
specilied person or class of persons, in the manner and within
the time the Court thinks fit,

Compare: 1991 No 1208 (1)

Who may be heard at hearing for civil forfeiture order

The following persons are cntitled to appcar and be heard at

the hearing of an application for a civil forfeiture order:

(ay  the applicant; and

(b) any person on whom the application is served (includ-
ing, if applicable, the respondent); and

(c} any other person who claims an interest in the property
to which the application relates.

Compare: 1991 No 120 < 102}
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Marters relating to application for civil forfeiture order

Amending application for civil forfeiture order

The High Court may amend an application {or a civil forlei-

lure order—

(a}  on the Court’s own initiative; or

(b) at the request of the Director.

However, the Court must not amend an application for a civil

forfeiture order to include additional property, proceeds, or

benelits unless the Court is satisfied that—

(ay  the additional property, proceeds, or benelils were not
reasonably able to be identified when the application for
the civil forfeiture order was made; or

(b  the evidence necessary to support the application in
relation to the additional property, proceeds, or benefits
only became available after the application for the civil
forfeiture order was made.

If the Court amends an application under this section, the

Court must direct the Director to serve notice of the amend-

ment on—

(a} every person referred to in section 46; and

(b)  any person who the Dircetor has rcason to belicve may
have an interest in any additional property included in
the application by the amendment,

Compare: 1991 No [20s 12

Notice of application for civil forfeiture order may bhe
recorded on registers

Subsection (2) applies il an application is made for a civil
lorfeiture order against property ol a kind that is covered by a
New Zealand enactment that enables the registration of—
(a) title to that property; or

(b  charges over that property.

If this subsection applics, the High Court hearing the applica-
lion may, al any time before (inally determining it, order any
authority responsible lor administering an enactment ol the
kind referred to in smbsection {1) (an Authority) to enter on the
register a note of the fact that an application has been made tor
a civil forfeiture order against the property.

The Court must order an Authority to cancel an entry made on
a register under subsection {2) i[—
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(a} the application to which the entry relates is finally deter-
mined and the specified period (as described in section
82(2) for asscts forfciturc orders and section 83{2) for
profit forfeiture orders) has expired; or

(b)  proceedings for the application (o which the enury
relates are discontinued lor any reason (including, with-
out limitation, because the application is withdrawn); or

(cy the application to which the entry relates is amended so
as to exclude the property in respect of which the entry
is made.

Compare: 1991 No 1205 11

Application for assets forfeiture order

Application for assets forfeiture order to specity

proposed forfeited property, grounds, respondent (if

any), and persons with interests (if known)

The Director must specify the following in an application for

an assets forfeiture order:

(a} the property that the Director alleges is tainted property;
and

(b)  the grounds for the Dircctor’s belicf that the property is
tainted property; and

(¢c)  the respondent (il any); and

(d) any other persons who, to the knowledge of the Direc-
tor, huve an interest in the property to which the appli-
cation relates.

Compare: 1991 No 1205 9

Making assets forfeiture order

Making assets forfeiture order

If, on an application for an asscts forfeiture order, the High
Court is satisficd on the balance of probabilitics that specific
property is tainted property, the Court must make an assets
lorfeiture order in respect of that specific property.
Subsection (1} is subject to section 51.

The Court must specify in the asscts forfeiture order the
interest in the property 1o which the order applies and that the
specilied interest—

(a)  wvests in the Crown absolutely; and

(b) is in the custody and control of the Official Assignee.
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Despite subsection (1), the Court may not make an assets forfei-

ture order in relation to property that no person has claimed an

intcrest in, unless the Court 18 satisfied, on the balance of

probabhilitics, of the following additional matters:

(a)  that a restraining order was earlier made in relation o
the same property; and

(b)  that the restraining order has been in place tor a period
of at least 1 yeuar; and

(c) that the Director has contacted or made all reasonable
efforts to contact any perscn the Director believes may
have an intercst in the property.

Compare: 1991 No 120 55 1301} 16l 1}

Exclusion of respondent’s property from assets
forfeiture order because of undue hardship

The High Court may, on an application made by the respon-
dent before an assets forfeiture order 1s made, cxclude cortain
property [rom an assetls forfeiture order il it considers that,
having regard 1o all of the circumstances, undue hardship is
reasonably likely to be caused to the respondent if the prop-
erty is included in the assets forfeiture order.

The circumstances the Court may have regard to under sub-

section (1) include, without limitation,—

(a)  the use that is ordinarily made, or was intended (o be
made, ol the property that is, or is proposed (o be, the
subject of the assets forfeiture order; and

(b)  the nature and extent of the respondent’s interest in the
property: and

(c} the circumstances of the significant eriminal activity to
which the order relates.

Application for profit forfeiture order

Contents of application for profit forfeiture order

An application for a profit forfeiturc order must—

(a) name the respondent; and

(b)  describe the significant criminal activity within the rele-
vant period of criminal activity from which the respon-
dent is alleged to have unlawfully benefited; and

(c)y state the value of those benefits; and
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(d) identify the property in which the respondent holds
interests and the nature of those interests.

Compare: 1991 No 1205 9

Making profit forfeiture order
Value of henefits presumed to be value in application
Il the Director proves, on the balance ol probabilities, that the
respondent has, in the relevant period ol criminal activity,
unlawfully benefited from significant criminal activity, the
value of those benefits is presumed to be the value stated in—
(a} the application under section 52(c); or
(b) if the case requires, the amended application.
The presumption stated in subsection {1) may be rebutted by the
respondent on the balance of probabilities.

High Court must determine maximum recoverable

amount

Before the High Court makes a profit forfeiture order, the

Court must determine the maximum recoverable amount by—

(a)  taking the value ol the benelits determined in accor-
dance with section 53; and

(b)  deducting from that the value of any property forfeited
to the Crown as a result of an assets forfeiture order
made in relation to the same significant criminal activ-
ity to which the profit forfeiture order relates.

In determining the value of any property under subsection (1){b),

the Court may, at its own discretion or at the request of either

party to the proceedings, seek an independent valuation as to

the value of the property.

If an asscts forfeiture order relating to a detcrmination under

this section is discharged on appeal, the Court may, on appli-

cation by the Director, vary the maximum recoverable amount

in the profit forfeiture order to reflect that there is no longer

deduction to be made on account of the assets forfeiture order.

Making profit forfeiture order
The High Court must make a profit forfeiture order if it is
satisfied on the balance ol probabilides that—
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(a} the respondent has unlawfully benefited from signifi-
cant criminal activity within the relevant period of
criminal activity; and

(b)  the respondent has interests in property.

The order must specity—

(a}  the value of the benefits determined in accordance with
section 53; and

(b}  the maximum recoverable amount determined in accor-
dancc with sectien 54; and

(c} the property that is to be realised in accordance with
Parts 1 and 2, being property in which the respondent
has, or is treated as having, interests.

Subsections (1) and {2) are subject to section 56.

A profit forfeiture order is enforccable as an order made as a
result of civil proceedings instituted by the Crown against the
person o recover a debt due 1o it, and the maximum recover-
able amount is recoverable from the respondent by the Official
Assignee on behalf of the Crown us a debt due to it.

Exclusion of respondent’s property from profit
forfeiture order because of undue hardship
The High Court may, on an application made by the respon-
dent before a profit forfeiture order is made, exclude certain
property from being realised under section 55{2)(c) if it con-
siders that, having regard to all of the circumstances, undue
hardship is reasonably likely to be caunsed to the respondent if
the property were realised.

The circumstances the Court may have regard (o under sub-

section (1) include, without limitation,—

(a)  the use that is ordinarily made, or was intended to be
made, of the property that is, or is proposed to be, the
subject of the profit forfeiture order; and

(b)  the nature and extent of the respondent’s interest in the
property; and

(¢)  the circumstances of the signilicant criminal activity o
which the profit forfeiture order relates.

After a profit forfeiture order is made, nothing in this section

prohibits a respondent from realising the property that was

cxcluded from being realised under section 55(2){c) if—

(a}  after rcalising other property under that section there i3
still a debt owed (o the Crown under section 55{4); and

10

20

25

30

35



Criminal Proceeds (Recovery) Part 2 ¢1 58

57
(1)

)

58

(H

)

(4)

&)

(b)  the respondent agrees to realise the excluded property
in order to pay all of part of that debt.

Profit forfeiture order if respondent has absconded
The High Court may make a profit forfeiture order even it the
respondent has absconded.

In subsection {1), a rcspondent has absconded if the

respondent—

(a) is unable to be found; or

(b) by reason of being outside New Zealand, is not amena-
ble to justice.

Court may treat effective control over property as
interest in property

If the High Court is satisficd that a respondent has cffective
control over property, the Court may, on an application made
by the Directlor, order that the property is o be treated as
though the respendent had an interest in the property specified
by the Court.

An order under subseetion (1) may—

(a} bc made cven if the respondent has no interest in the
property; and

(b)  specily an interest that differs rom the interest that the
respondent has in the property.

Without limiting the generality of subsections {1) and (2), the

Court may have rcgard to—

(a} sharcholdings in, dcbentures over, or dircctorships of,
any company that has an interest (whether direct or
indirect) in the property; and

(b)  any trust that has a relationship to the property; and

(cy family, domestic, and business relationships between
persons having an interest in the property or in compa-
nies of the kind referred to in paragraph (a} or in trusts of
the kind referred to in paragraph (b), and any other
persons.

Property that is subject to an order under subsection (1) may be
included in any profit forfeiture order and in any restraining
order that is made against the respondent.

If the Dircetor applics for an order under suhsection (1),—
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(a} the Director must, so far as it is practicable to do so,
serve notice of the application on the respondent and on
any person who, to the knowledge of the Dircctor, has
an intcrest in the property; and

(b) the respondent and any cther person who claims an
interest in the property may appear and be heard at the
hearing of the application.

Compare: 1991 No 120 5 29

Matters associated with making civil forfeiture order
Additional matters in respect of making civil forfeiture
order
In making a civil forfeiture order, the High Court may do all
or any of the following:

(a)y  declare the nature, extent, and value ol any person’s
interest in property specified in the civil [orfeiture
order:

(b) give any directions that may be necessary and conve-
nient for giving effect to the civil forfeiture order.

Without limiting the gencrality of subsection {1)(b), if a Court
makes a civil forfeiture order against any property the title o
which 15 passed by registration on a register maintained under
any New Zeualand enactment, the Court may direct an officer
of the Court to do anything reasonably necessary to obtain
possession of any document required to effect the transfer of
the property and for that purpose may, by warrant, authorise
an officer to enter and scarch any place or thing and scize any
document.

Sections 121 to 128, so fur as applicable and with all necessary
modifications, apply in relation to a warrant issued under
subsection {2) as if it were a warrant issued under section 107 to
a member of the police.

Compare: 1991 No 120 s 15(30-(7)

Civil forfeiture order relating to land

Nothing in sectien 50 or 55 affects the operation of section 99 of
the Land Transfer Act 1952 in relation to a civil forfeiture
order madce in respect of an cstate or intercst in land under that
Act.
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If the High Court makes a civil forfeiture order in respect of an
estate or interest in land, the order must be transmitted by the
Registrar of the Court to the Registrar-General of Land or the
Registrar of Dceeds, as the casc may be, for the purposcs of
registration under the Land Transfer Act 1952 or the Deeds
Registration Act 1908, as the case may require,

Compare: 1991 No [20s 1a(2), ()

Relief from civil forfeiture order
Person may apply for relief before civil forfeiture order
made or declined
At any time after an application for a civil forfeiture order has
been made and hefore the civil forfeiture order is made or
declined, a person (other than the respondent) who claims an
interest in the property sought 1o be lorfeited under a civil
lorfeiture order may apply lor an order for relief.

Person may apply for relief for limited period after civil

forfeiture order made

Suhsection {2) applics at any time after a civil forfeiture order

is made and belore—

(a) the date that is 6 months [rom the date on which the
civil forfeiture order was made; or

(b)  the date that is the expiry of any further time allowed by
the High Court.

A person (other than the respondent) who claims an interestin
the property te which the civil [orfeiture order relates may
apply lor an order [or relief.

However, if the applicant who seeks relief appeared at the
hearing of the application or amended application for the civil
forfeiture order or was served with that application, the Court
may not grant rclicf in the abscnee of special rcasons.

Special reasens under subsection (3) include, without limitation,

that the Court is satisfied—

(a} that the applicant had good reason for failing to attend
the hearing of the application for the civil forfeiture
order: or

(b)  that evidecnce proposcd to be adduced by the applicant
in connection with the application under subsection (2)
was nol reasonably available to the applicant at the time
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of the hearing of the application for the civil forfeiture
order.
Compare: 1991 No 120 ¢ 1701, (23, {(4)-(6)

Application for relief from civil forfeiture order to

identify nature and reasons for relief sought

An application for an order for relief from a civil forfeiture

order madc under section 61 or 62 must specify the following:

(a} the property and the interest in that property in respect
of which the person seeks relief; and

(b) the reasons why the applicant should be given relief in
relation to that interest.

Application for relief from civil forfeiture on notice

An application for an order for relief from a civil forfeiture

order madc under section 61 or 62 must serve notice of the

application on the lollowing persons:

(a) the Director:

(b) the Official Assignee:

(c) any other person (including any former interest holder)
who claims an interest in the property sought to be
affected by the order for relief.

Appearing at hearing for relief from civil forfeiture

order

The following persons may appear and be heard at the hearing

of an application for an order for relief from a civil forfeiture

crder made under section 61 or 62:

(a} the applicant:

(b)  the Dircctor:

(cy the Official Assignee:

(d) any other person (including any lformer interest holder)
who claims an interest in the property sought to be
affected by the relief order.

Making order for reliet from civil forfeiture order where
interest

On receipt ol an application [or an order lor reliel [rom a civil
forfeiture order under section 61 or 62, the High Court must
grant the relief that the Court considers appropriate if, the
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applicant proves on the balance of probabilities that the

applicant—

(a} has an interest, or would but for any civil forfeiture
order have an interest, in the property to which the
application relates; and

(b)  has not unlawflully benefited from the significant crimi-
nal activity to which the application relates.

Making order for relief from civil forfeiture order on

grounds of undue hardship

On an application lor an order lor reliel from a civil [orleiture

order under section 61 or 62, the High Court may grant the

application if it considers that, having regard to all of the
circumstances, undue hardship is reasonably likely to be
caused to the applicant if relief is not granted.

The circumstances the Court may have regard to under sub-

section (1) include, without limitation,—

(a)  the use that is ordinarily made, or was intended (o be
made, of the property that is, or is proposed to be, the
subject of the civil forfeiture order; and

(b)  the nature and extent of any person’s interest in the
property: and

(c} the degree, if any, to which the person had knowledge
of the significant criminal activity to which the property
relates; and

(d) the circumstances of the signilicant criminal activity o
which the property or order relates.

Matters associated with relief from civil forfeiture order

when interest severable

A High Court that grants rclicf from a civil forfeiture order

under section 66 or 67 in respect ol a severable interest must—

(ay in the case of an application made under section 61,
direct that the severable interest not be included in any
civil forfeiture order; or

(b) in the case of an application made under section 62,
direct the Official Assignee to transfer the severable
interest to the applicant.
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Matters associated with relief from civil forfeiture order
when interest not severable

A High Court that grants rclicf from a civil forfeiture order
under section 66 or 67 in rcspect of an intcrest that is not
severable [rom the property that is, or is 1o be, the subject ol a
civil forfeiture order must direct the Crown 1o pay the appli-
cant an amount equal to the value of that interest.

Subpart 4—Instrument forfeiture orders

Effecr of instrument forfeiture order

Effect of instrument forfeiture order

An instrument lorfeiture order made under section 142N of the
Sentencing Act 2002 must specily the interest in the property
to which the instrument forfeiture order relates and that the
interest—

(a}  vests in the Crown absolutely; and

(b) is in the custody and control of the Official Assignee.
Compare: 1991 No 120 5 16014, (3)

Additional matters in respect of making instrument

forfeiture order

In making an instrument forfeiture order, the court may do all

or any of the following:

(a} declare the nature, cxtent, and valuc of any person’s
interest in property specified in the order:

(b)  give any directions that may be necessary and conve-
nient for giving elTect 1o the instrument lorleiture order.,

Without limiting the generality of subsection (1){b), if a court
makes an instrument forfeiture order against any property the
title to which is passcd by registration on a register maintained
under any New Zealand cnactment, the court may direct an
officer of the court o do anything reasonably necessary (o
obtain possession ol any document required to eflect the
transfer of the property and for that purpose may, by warrant,
authorise an officer to enter and search any place or thing and
seize any document.

Sections 121 to 128, so far as applicable and with all ncccssary
modilications, apply in relation o a warrant issued under
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subsection {2) as if it were a warrant issued under section 107 to
a member of the police.

Compare: 1991 No 120 s 15(30-(7)

Instrument forfeiture order relating to land

Nothing in sectien 70 affects the operation of section 99 of the
Land Transfer Act 1952 in relation to an instrument forfeiture
order madce in respect of an cstate or interest under that Act.

Il a court makes an instrument lorfeiture order in respect ol an
estate or interest in lund, the order must be transmitted by the
registrar of the court to the Registrar-General of Land or the
Registrar of Deeds. as the case may be, for the purposes of
registration under the Land Transfer Act 1952 or the Deeds
Registration Act 1908, as the casc may require.

Compare: 1991 No 120 s 1602}, (3}

Disposal of forfeited property under instrument
Jorfeiture order in certain circumstances

Time restraints on disposal of property forfeited under

instrument forfeiture order

Unless a court that makes an instrument forfeiture order grants

leave, property forfeited to the Crown under the instrument

forfeiture order must not be disposed of, or otherwise dealt

with, by or on behalf of the Crown by the Official Assignee,

until the expiry of the relevant appeal period.

On the expiry of the relevant appeal period, il the instrument

forfeiture order has not been discharged under section 74, the

property may be disposed of, or otherwise dealt with, by the

Official Assignee in accordance with section 85.

The expiry of the relevant appeal period is—

(ay  on the date when the time (or taking appeals against the
order expires and no appeals have been liled; or

(b)  on the date when all appeals in respect of the order have
been withdrawn or finally determined.

Compare: 1991 No 120 s 1604}, (5)
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Discharge of instrument forfeiture order on appeal or

guashing of conviction

If a court makes an instrument forfeiture order as part of the

scntence or orders imposed on a person convicted of a qualify-

ing forleiture offence, and the conviction is subsequently
quashed, the quashing ol the conviction discharges the instru-
ment torfeiture order.

If an instrument forfeiture order that is discharged as provided

in suhsection (1) or by a court hecaring an appcal against the

making of the order, the prosccutor must—

(ay as soon as practicable alter the discharge of the instru-
ment forfeiture order, serve notice of the discharge
on—

(iy  any person the prosecutor has reason to believe
may be a former interest holder; and
(ii)  the Director; and

(b) if required to do so by a court, scrve notice of the
discharge of thc instrument forfeiture order on any
specilied person or class ol persons, in any manner and
within any period directed by the court.

If an instrument forfeiture order is discharged in either of the

ways referred to in subsection (2), the Official Assignee must,—

(a} if any intercst in the property is still vested in the
Crown, arrange for the interest to be transferred to the
former interest holder (il known); or

(b) in any other case, and subject o section 76, arrange [or
payment to the person (if known) of an amount equal to
the value of the person’s interest.

Compare: 1991 No 1205 19

Official Assignee may apply for directions regarding

discharge of instrument forfeiture order under section

74

In any case where there is any question as how to exercise his

or her powers under section 74{3). the Official Assignee may

apply to a court for dircctions concerning the matter, and the

court may give any dircctions in the matter that it considers

just.

If an application is made under suhsection {1),—

(a} the Official Assignee must serve notice of the applica-
tion on every person that the Official Assignee has
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reason to believe may have an interest in the
application:

(b)  the court may, at any time before the final determination
of the application, dircet the Official Assignee to serve
notice of the application on a specilied person or class
ol persons, in any manner and within any time that the
court thinks fit:

(c) every person who claims an interest in the application is
entitled to appear and to adduce evidence at the hearing
of the application.

Compare: 1991 No 120 5 20

Double benefit not permitted

If, on any application for relief made under section 142J of the
Sentencing Act 2002 in respect of any interest in any property,
a court has madc an order under section 142L{2)(h){ii) or 142M(2){a)
of that Act, an amount cqual to thc amount payable by the
Crown under that order must be deducted from any amount
required to be paid, under section 74(3)(b), Lo that applicant in
respect of that interest.

Compare: 1991 No 120 5 21

Applications for relief relating to instrument forfeiture order

77
(1)

(2)

Applications for relief from instrument forfeiture order

A person (other than a person referred to in subsection (2)) may

make an application for relicf from an instrument forfeiture

order undcr seetion 142J of the Scentencing Act 2002—

(ay il the person claims an interest in property described in
a notice issued under section 142B of the Sentencing Act
2002; or

(b) on the ground that, having regard to all of the circum-
stances, undue hardship is reasonably likely to be
caused to the person making the application or another
person (other than a person referred to in subsection (2))
by the operation of an instrument forfeiture order.

A person who has been convicted of the qualifying forfeiture

offence to which a notice issued under section 142B of the

Sentencing Act 2002 relates may not make an application for

relief under section 142J of that Act in respect of any interest in

property described in that notice.
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Third party appeals from instrument forfeiture order

Third party appeals from instrument forfeiture order

Il a court makes an instrument [orfeitre order under section
142N ol the Sentencing Act 2002, any person (other than the
person who has been convicted of the qualifying forfeiture
offence to which a notice issued under section 142B of the
Sentencing Act 2002 relates) who claims to be a former
interest holder in the property that is the subject of the order
may appcal against the making of the order.

For the purposes ol subsection (1)—

(@)

(b)

(c)

(d)

the provisions of sections 115 and 116 to 144B of the

Summary Proceedings Act 1957 upply as if every refer-

ence to a defendant were a reference to a person

referred to in subsection {1):

the provisions of scctions 383, 383 A, and 385 to 399 of

the Crimes Act 1961 apply as if cvery reference to a

person convicled on indiciment were a reference 10 a

person referred (o in subsection {1):

the court with jurisdiction to consider the appeal must

determine—
(i)  in the case where an application for relief was
made and determined under sections 142J to 142M
of the Sentencing Act 2002, whether the decision
of the court was correct:
(i) in the case where no application lor reliel was
made before senlence was imposed, whether—
(A) there is any good reason why the appellant
failed to mauke an application for relief
before the instrument forfeiture order was
made:; and

(B) if so, whether relicf ought to be granted,
having regard to the requirements sct outin
section 142L or 142M of the Sentencing Act
2002 {whichever is applicable):

any notice or other document required to be given to

either the prosecutor or the offender (whether under any

provisions referred to in paragraph (a) or otherwise) must
be given to both those persons.

Any appeal by an ofTender against sentence does not alTect the
right ol any other person who claims (o have an interest in the
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property that is the subject of the appeal to bring an appeal
under this section.

Power of appeal court to vary offender’s sentence

If an appeal by any person against the making of an instru-
ment forfeiture order is successful, the court that allows the
appeal may exercise the same powers in respect of any sen-
tence or order imposed on the offender as it would be able to
cxcreise on an appeal against sentence brought by the prose-
cutor or the offendcr.

Subpart 5—Official Assignee
Preserving value of certain property

Preserving value of certain property

The Official Assignee may do anything reasonably necessary

to preserve the value of—

(a} restrained property in his or her custody and control
under a restraining order; and

(b)  foreign restrained property under his or her custody and
control under a foreign restraining order registered in
New Zealand; and

(cy property in his or her custody and control under
section 117.

Without limiting the gencrality of smbsection (1), the Official

Assignee may do any of the lollowing:

(a)  take, or become a party 1o, any civil proceedings allect-
ing the property:

(b)  ensure that the property is insured:

(c} if the property consists, wholly or in part, of securities
or investments, realise or otherwise deal with the secur-
itics or investments:

(d) if the property consists, wholly or in part, of a business,
do anything that is necessary or convenient for carrying
on that business.

Compare: 1991 No 120 s 50
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No liability for certain payments

Official Assignee not liable for certain payments on
certain property
The Official Assignee is not personally liable [or the payment
of any rates, land tax, or other statutory charge imposed by or
under any enactment in respect of restrained property or for-
eign restrained property in his or her custody and control
under a restraining order or foreign restraining order regis-
tered in New Zealand, or in respect of any other property in
his or her custody and control under seetion 117 unlcss—

(ay  the rates, land tax, or statutory charge lall due on or
alter the date of the making of the restraining order or
registering of the foreign restraining order or the date on
which the property was seized, as the case may be; and

(b)  only to the extent of any rents and profits received by
the Official Assignee in respect of the property on or
after that datc.

The Official Assignee may nol make morigage payments in

relation to restrained property or foreign restrained property

unless directed by the court that made the restraining order or
registered the foreign restraining order to do so out of the
restrained property or foreign restrained property.

Compare: 1991 No 120 5 61

Discharge of assets forfeiture orders by Official Assignee

82
(M

2
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Discharge of assets forfeiture order by Official Assignee
Il a court makes an assets florleilure order, the Official
Assignee must, as soon as practicable after the expiry of the
specified period (as described in subseetion {2)), dispose of the
property specified in the order and apply the money resulting
from the disposal as follows:

(a} first, by paying the costs recoverable by the Official
Assignce under section 87:

(b)  sccondly, by paying to the Legal Services Agency the
amount (il any) payable by way of legal aid granted o
the former interest holder (less any contributions paid
by the former interest holder):

(cy  thirdly, by paying any outstanding fines and sentences
of reparation imposed on the former interest holder:

(d) fourthly, by paying any remaining money tc the Crown.

The specified period expires—
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(a} on the date that is 6 months after the time for bringing
any appeal against the assets forfeiture order expires, if
no appeal has been filed; or

(b)  on the date that is 6 months after all appeals in respect
of the order have been withdrawn or finally determined,
il an appeal or any appeals have been filed.

Despite subsections (1) and (2), if the period for bringing an

appeal against the assets forfeiture order has expired and no

appeal has been filed or all appeals have been withdrawn or
finally detcrmined, the Official Assignee—

(a)y  may realise any asset that makes up the property that is
the subject of the assets lorfeiture order; but

(b)  must, if he or she does so, hold the proceeds of realising
those assets until the expiry of the specified period.

Compare: 1991 No 120 5 54

Discharge of profit forfeiture order by Official Assignee

Discharge of profit forfeiture order by Official Assignee

If the High Court makes a profit forfeiture order, the Official

Assignee must, as soon as practicable after the expiry of the

specified period (as described in subsection {2)), dispose of the

property specified in the order and apply the meney resulting
from the disposal as tollows:

(a) first, by paying the costs recoverable by the Official
Assignee under section 87:

(b  secondly, by paying to the Legal Services Agency the
amount (if any} payable by way of lcgal aid granted to
the former interest holder (Iess any contributions paid
by the former interest holder):

(cy  thirdly, by paying any outstanding fines and senlences
of reparation imposed on the former interest holder:

(d) fourthly, by paying to the Crown the following aumount,
less the sum of the payments made under paragraphs {a) to
(c}—

(iy  if the sum resulting from realising the property is
cqual to, or more than, the maximum rccoverable
amount speciflied by the Court under section 58,
the maximum recoverable amount:

(ii)  if the sum resulting from realising the property is
less thun the maximum recoverable amount, the
sum resulting from realising the property:
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(e} fifthly, by paying any remaining money tc the former
interest holder.

The specified period expires—

(ay  on the date that is 6 months aflter the time for bringing
any appeal against the profit forfeiture order expires, if
no appeal has been filed; or

(b)  on the date that is 6 months after all appeals in respect
of the order have been withdrawn or finally determined,
if an appcal or any appcals have been filed.

Despile subsections (1) and (2), il the period for bringing an

appeal against the profit forfeiture order has expired and no

appeal has been filed or all appeals have been withdrawn or
finally determined, the Official Assignee—

(a} may realise any asset that makes up the property that is
the subject of the profit forfeiture order; but

(b)  must, if he or she does so, hold the procceds of rcalising
those assets until the expiry of the specified period.

Nothing in subsection {1){d){ii) limits section 55{4).
This scction is subjcct to section 84.
Compare: 1990 No 120 5 31

Bankruptcy in relation to profit forfeiture order

If, after a profit forfeiture crder is made, the Official Assignee

is given notice in writing of the filing of a creditor’s petition

against the person under scection 23 of the Tnsolvency Act

1967, the Official Assignee must, until the petition has been

withdrawn or been disposed of, refrain rom taking, or con-

tinuing to take, any of the following actions:

(a) selling or disposing of the property specified in the
order:

(b)  paying the amounts specified in section 83.

Il a person whose property is the subject ol a profit lorfeiture
order becomes bankrupt, the property that is the subject of the
profit forfeiture order, if it has not yet been disposed of, ceases
to be in the custody and control of the Official Assignee and is
deemed to be vested in the Assignee of the bankrupt’s prop-
erty under section 42 of the Insolvency Act 1967.

A prolic lorfeiture order made against a person is provable in
the bankrupicy of that person.
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To avoid doubt, subsection (3} applies despite anything in
section 87(2) of the Insolvency Act 1967.
Compare: 1991 No 120 5 60

Discharge of instrument forfeiture order by Official Assignee
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Discharge of instrument forfeiture order by Official

Agsignee

If a court makes an instruments [orfeiture order, the Official

Assignee must, as soon as practicable after the expiry of the

relevant appeal period (defined in sestion 73(3)), dispose of the

property specified in the order and apply the money resulting
from the disposal as follows:

(a} first, by paying the costs recoverable by the Official
Assignce under section 87:

(b) secondly, by paying 1o the Legal Services Agency the
amount (il any) payable by way of legal aid granted o
the former interest holder (less any contributions paid
by the former interest holder):

(c} thirdly, by paying any outstanding fines and sentences
of reparation imposed on the former interest holder:

(d) fourthly, by paying any remaining moncy to the Crown.

Discharge of foreign forfeiture order registered in New

Zealand by Official Assignee

Discharge by Official Assignee of foreign forfeiture

order registered in New Zealand

Il a foreign lorleiture order is registered in New Zealand, the

Official Assignee must, as soon as practicable alter the expiry

of the specified period (described in subsection {2)), dispose of

the property specified in the order by—

(a} paying the costs recoverable under section 87; and

(b)  paying the remaining money to the Attorney-General
for disposal at his or her discretion.

The specified period expires—

(a)  on the date that is 6 months after the time for bringing
any appeal against the registration of the foreign forfei-
ture order expires, if no appeal has been filed; or

(b)  on the date that is 6 months after all appeals in respect
of the registration of the order have been withdrawn or
finally determined, if an appeal or any appeals have
been filed.
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Despite subsections (1) and (2), if the period for bringing an

appeal against the registration of a foreign forfeiture order has

cxpircd and no appeal has been filed or all appeals have been

withdrawn or finally determined, the Official Assignce—

(a)y  may realise any asset that makes up the property that is
the subject of the registered loreign lorfeiture order; but

(b)  must, if he or she does so, hold the proceeds of realising
those assets until the expiry of the specified period.

Costs recoverable by Official Assignee

Costs recoverable by Official Assignee

The Official Assignee is entitled to recover, in respect of the

exercise or performance, by the Official Assignee or any

delegate of the Official Assignece, of functions or powcers
under Parts 1 and 2 in respect of property, costs as may be

prescribed or provided for in regulations made under Parts 1

and 2 il the Official Assignee—

(a) takes custody and control of property under a
restraining order, forfeiture order, or foreign forfeiture
order registered in New Zealand; and

(b)  deals with or disposes of property under a forfeiture
order or forcign forfeiture order rcgistered in New
Zcaland.

For the purposes of subsection (1), the costs that may be pre-
scribed or provided for in regulations made under Parts 1 and 2
include—

(a} costs, charges, and expenses properly incurred or pay-
able by or on hehalf of the Official Assignee in connee-
tion with the exercise or performance, by the Official
Assignee or any delegate of the Official Assignee, of
functions or powers under Parts 1 and 2 in respect of the
property:

(b)  proper remuneration for work undertaken by any person
(being the Official Assignee or any delegate of the
Official Assignee or any other member of the staff of
the Official Assignec) in connection with the cxercise
or performance, by the Official Assignee or any dcele-
gale of the Official Assignee, of lunclions or powers
under Parts 1 and 2 in respect of the property.

Compare: 1991 No 120 s 63
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Delegation by Official Assignee

Delegation by Official Assignee

The Official Assignee may from time (o time—

(ay delegate all or any of the functions and powers con-
ferred or imposed on the Official Assignee by or under
Parts 1 and 2 to the following persons:
(i)  the Deputy Official Assignee for New Zealand;

or
(it) an Official Assignee or Deputy Official Assignee
appointed under the State Scctor Act 1988; and

(b) delegate all or any of the functions and powers con-
ferred or imposed on the Official Assignee under subpart
7 to any member of the police or any class of member of
police.

A dclegation under suhsection (1}—

(a} must be in writing; and

(b) may not include the power o delegate under subsection
(1} unless it is a delegation 1o the Deputy Official
Assignee.

The power of the Official Assignee to delegate under sub-

section (1) docs not limit any power of delegation conferred on

the Official Assignee by any other Act.

Compare: 1991 No 124 5 86(11-(4)

Acting under delegation from Official Assignee

A person to whom any functions or powcrs arc delegated
under section 88 may cxcrcisc or perform those functions or
powers in the same manner and with the same elTect as il they
had been conlerred or imposed on that person directly by this
section and not by delegation.

Despite subsection (1). any delegated functions or powers must
be exercised subject to any gencral or special directions given
or conditions imposed by the Official Assignec.

A person purporting to act pursuant to any delegation under
section 88 must, in the absence of proof to the contrary, be
presumed to be acting in accordance with the terms of the
delegation.

Any delegation under section 88 may be made—
(a)y subject lo any restrictions and conditions that the
Official Assignee thinks fit:
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(b)  either generally or in relation to any particular case or
class of cases.

No delegation under section 88 may—

(ay allect or prevent the exercise or performance ol any
functions or powers by the Official Assignee; or

(b) affect the responsibility of the Official Assignee for the
actions of any person acting under the delegation.

Any person purportting to excreise or perform any functions or

powers ol the Official Assignee by virtue ol a delegation

under section 88 must, when required o do so, produce evi-

dence of that person’s authority to exercise or perform the

functions or powers.

Compare: 1991 No 120 5 86(5) (9

Revocation of delegation from Official Assignee
Every delegation under section 88 is revocable in writing.

A delegartion under section 88, until it is revoked, continues in
force according to its tenor, cven though the Official Assignce
by whom it was made may have ccased to hold office, and
continues o have elfect as il made by the successor in office
of the Official Assignee.

Compare: 1991 No 120 s 87

Subpart 6—Recovery body

Interpretation
In this subpart, unless the context otherwise requires,—
designated member, in rclation to the recovery body,—

(a}  means the Dircctor and any other member of the recov-
ery body who is designated by the Director as a person
whose position in the recovery body enables him or her
to exercise the functions and powers conferred on the
Director by Parts 1 and 2; and

(b)  includes any member or members of the police to whom
the Director delegates his or her functions or powers
under any provision in subpart 7; but

(c} docs not include any person who is deemed to be a
member ol the recovery body in accordance with section
99{2)

employee, in relation to the recovery body,
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(a} means the Director and any other person employed by
the recovery body, whether paid by salary, wages, or
otherwisc:

(b) includcs, for the period of his or her sccondment, any
person seconded 1o the recovery body [rom any other
department or other employer:

(c) does not include a person appoeinted under section 99(1)

member, in relation to the recovery body, means any
cmployee of the recovery body, and includes any member of
the police who is a designated member of the recovery body
and, lor the purposes of a particular investigation, any person
who is deemed Lo be a member in accordance with section 99{2).

Director of Criminal Proceeds Confiscation
92 Director of Criminal Proceeds Confiscation

The chief executive of the recovery body is called the Director
of Criminal Proceeds Confiscation (the Director).

93  Independence

(1)  In any matter relating to any decision 1o investigale any per-
son or property or 10 lake any proceedings under Parts 1 and 2,
the Director is not responsible to the Attorney-General and
must act independently.

(2)  Nothing in this scction limits or affccts any power that may be
cxcrcised by the Attorney-General in relation to  any
proceedings.

Challenge 10 exercise of Director’s decisions, powers,
and duties

94  Review of Director’s decisions

(1)  This section applies (o any decision by the Director 10 bring
proceedings under Parts 1 and 2.

(2)  Any decision to which this section applies may not be chal-
lenged, reviewed, quashed, or called in question in any conrt,
cxcept in proceedings brought by the Director under Parts 1 and
2.

(3) Nothing in this section or sections 95 and 96 applies to decisions
relating to foreign restraint or toreign forfeiture.

Compare: 1990 No 51 s 20
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Effect of proceedings relating to Director’s powers and

duties

This scction applics if any person makes any challenge in any

procecding in any court in respect of—

(ay  the exercise by the Director ol any power conlerred by
Parts 1 and 2:

(b) the discharge of any duty imposed on the Director by
Parts 1 and 2.

If this section applics, until a final decision (as described in

subsection {4)) in rclation to thosc proccedings is given, the

power or duly may be, or may continue Lo be, exercised or

discharged as il no such proceedings ol that kind had been

commenced, and no person is excused from fulfilling any

obligation under Parts 1 and 2 by reason of those proceedings.

This scction applics despite any other provision of any cnact-
ment or rule of law or cquity.

A final decision does not include a decision in proceedings
for an interim order under section 8 of the Judicature Amend-
ment Act 1972.

Compare: 1990 No 31 s 21

Effect of final decision that exercise of powers unlawful

This section applies in any case where it is declured, in a final

decision given in any proceedings in respect of the exercise of

any powers conferred on the Director by Parts 1 and 2, that the
cxcreise of any powers conferred on the Dircetor by Parts 1 and

2 is unlawful.

If this section applies, to the extent to which the exercise of

those powers is declared unlawful the Director must ensure

that immediately after the decision of the court is given—

(a} any information obtained as a consequence of the exer-
cisc of powers declared to be unlawful, and any record
of that information, is destroyed:

(b) any documents, or extracts from documents, or other
things removed as a consequence of the exercise of
powers declared to be unlawtul are returned to the per-
son previously having possession of them, or pre-
viously having them under his or her control, and any
copies of those documents or extracts are destroyed:

(c} any information derived from or bascd on such infor-
mation, documents, cxtracts, or things is destroved.
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(1)

98
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Despite subsection {2), the court may, in the court’s discretion,

order that any information, record, or copy of any document

or cxtract may, instcad of being destroyed,—

(a}  bereturned to the person from whom it was obtained; or

(b)  be retained by the recovery body subject to any terms
and conditions that the court imposes.

No information obtained, and no documents or extracts from

documents or other things removed, as a consequence of the

cxcreise of any powers declared to he unlawful, and no record
of any such information or documents,—

(ay is admissible as evidence in any proceedings unless the
court hearing the proceedings in which the evidence is
sought to be adduced is satisfied that there was no
unfairness in obtaining the evidence:

(b) may be used in connection with the exercise of any
power conferred by Parts 1 and 2 unless the court that
declared the cxercise of the powers to be unlawful is
satisfied that there was no unfairness in obtaining the
evidence.

Compare: 1990 No 51 s 22

Approval of settlements

High Court must approve settlement between Director
and other party

The Director may enter into a settlement with any person as to
the property or any sum of money to be forfeited to the
Crown.

A settlement does not bind the parties unless the High Court
approves it.

The High Court must approve the settlement if it is satistied
that it is consistent with—

(a} the purposcs of Parts 1 and 2; and

(b) the overall interests of justice.

Delegation of functions or powers of recovery body

Delegation of functions or powers of recovery body

The provisions of the State Sector Act 1988 relating to the
delegation of functions or powers apply in all respects to the
recovery body.

63
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However, no delegation of any function or power of the Direc-
tor is valid unless it is—

(a} in writing; and

(b) to a designated member.

For the purposes of the provisions of the State Sector Act
1988 relating to the delegation of functions or powers, any
person who is seconded to the recovery body and any member
of the police who is not a seconded member but to whom any
function or power of the Dircctor under subpart 7 is to be
delegated by the Dircctor must be treated as if that person
were an enployee of the recovery body.

Compare: 1990 No 51 s 33

Qutside investigators appointed by Director

Exercise of powers by outside investigators

Any person who is appointed by the Director to investigate the

aftairs, or any aspect of the affairs, of any other person may be

authorised by the Director—

(a} to cxercise, in the company of a designated member of
the recovery body, all or any of the powers conferred by
sections 111 to 114:

(b)  toassistany designated member of the recovery body Lo
execute any search warrant issued under Parts 1 and 2.

Any person appointed under subsection {1} is deemed to be a

member of the recovery body for the purposcs of the investi-

gation in respect of which he or she is appointed.

Compare: 1990 No 51 5 34

Information exchange and disclosure

Director may enter agreements with overseas agencies

The Director may enter inte any agreement or agreements

with any person in any other country whose functions are or

include the detection and investigation of offences, if—

(a} the agreement relates to a particular case or cases
involving property, procceds, or benefits derived from
offences; and

(b) in the case of an agreement providing (or the supply of
information by the recovery body,—

(iy  the Director is satisfied that compliance with the
agreement will not substantially prejudice the
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(4)

101
(1)

performance of the recovery body’s functions in
relation to any other investigations; and

(i1)  the Dircctor has recommended to the Attorncy-
General that the agreement be entered into and
the  Attorney-General  has  accepted  the
recommendation.

Any agreement under subsection (1}—

(a} may be made orally or in writing:

(b)  may provide for the supply or the receipt of information
by the rccovery body:

(¢)  must contain a condition that no person who receives
information under the agreement may disclose the
information except for any purpose specified in the
agreement or with the consent of all the parties to the
agreement.

Nothing in this scction limits the gencral powers of the Dirce-
10T 10 enter into agreements.

This section is subject to sections 101 to 105.
Compare: 1990 No 51 5 51

Secrecy of certain information

Every member of the recovery body must observe the strictest

secrecy in relation to—

(a} information supplied to or obtained by the Director
under or in connection with the exercise of any power
conferred by sections 111 te 114 or in the course of cxe-
cuting any scarch warrant issucd undecr Parts 1 and 2:

(b) information derived [rom or based on any such
information:

(c) information relating to the exercise or possible exercise
of uny power conferred on the Director by Parts 1 and 2.

No member of the recovery body may disclose any informa-

tion reforred to in subsection (1) in any way whatever to any

person who is not a member of the recovery body.

Despite subsections (1) and (2), the Director may disclose intor-

mation referred to in subsection (1), or authorise any other

member of the recovery body to disclose that information,—

(a} if the person who disclosed the information to the
recovery body consents to that disclosure; or
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(b} to the extent that the information is available to the
public under any Act; or

(cy  for the purposcs of Parts 1 and 2 or in conncction with the
cxcreise of powers under Parts 1 and 2; or

(d) for the purposes ol any prosecution anywhere or for the
purpose of commencing or conducting any proceedings
under Parts 1 and 2; or

(e) toany person who the Director is satisfied has a proper
interest in receiving such information.

This scction is subject to sections 102 to 105.

This section does not apply to foreign restraint or foreign

forfeiture.

Compare: 1990 No 51 5 36

Information exchange and disclosure

The purpose of this section is to fucilitate—

(a) the disclosure of information by the Director to any
department for law enforcement purposes:

(b)  the disclosure of information by any department to the
Dircctor for law enforcement purposcs.

For the purposes of this section, the Director may [rom time 1o
time, in accordance with arrangements in writing made
between the Director and the chief executive of any depart-
ment, supply to that chief executive or receive from that chief
executive any information about an individual identified by
that chicf exccutive or the Director, as the casc may be.

The Director or, as the case requires, the chiel executive ol the
department may supply the information requested to any
officer, employee, or agent of the department who is
authorised for the purpose by the chief executive or, as the
case requires, to any officer, employee, or agent of the recov-
cry body who is authorised for the purpose by the Director.
Information supplied under subsection {2) may be supplied in
any form that is determined by agreement between the Direc-
tor and the chief executive of the depurtment concerned.

This scction—
(a}  docs not authorisc the disclosure by the Director of any
information that was received by the Director from the
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103
(1)

(2)

104

(1)

Comimnissioner of Inland Revenue to the chiet execu-
tive, officer, employee. or agent of another department;
but

(b)  docs not limit the disclosure of that information under
any other provision.

Secrecy of information protected under other Acts

Every member of the recovery body must observe the strictest
scereey in relation to any information that is protected under
any Act, othcr than Parts 1 and 2 and the Tax Administration
Act 1994 (the protection of which is dealt with in sections 101,
102, and 104),

Despite subsection (1} or anything in the Act that protects the

information.—

(a} any mcmber of the recovery body may disclosc any
such information to any othcr member of the recovery
body lor the purpose ol investigaling or bringing any
proceedings under Parts 1 and 2; and

(b) the Director may disclose any such information, or
authorise any other member of the recovery body to
disclose any such information,—

(i)  with the consent of the person who disclosed the
information to the recovery body, to any other
person:

(i) o any Judge lor the purpose ol obtaining a search
warrant or a productien order under Parts 1 and 2:

(iil) to any person commencing or conducting any
proceedings under Parts 1 and 2 or in connection
with sections 1424 to 1420 of the Sentencing Act
2002.

Compare: 1990 No 51 s 39

Disclosure to Director of information held by Inland
Revenue Department
For the purposes of this section—

associated person has the samc meaning as in sections OB |,

OD 7, and OD 8 of the Income Tax Act 2004

authorised person means—

(a} the Commissioner of Inland Revenue or any officer of
the Inland Revenue Department who is authorised by
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(b)

the Commissioner to disclose and receive information
under this section; or

the Drircctor and any employee, officer, or agent of the
recovery body who is authorised by the Director to
disclose and receive information under this section.

No obligation as to secrecy or other restrictions imposed by
any enactment or otherwise on the disclosure of information
prevents—

(a)

(b)

an authoriscd person referred to in paragraph (b of the
definition of authorised person in suhsectien (1) from
disclosing the name of any person to an authorised
person referred (o in paragraph {a) of that delinition:

an authorised person referred to in paragraph (a) of the
definition of authorised person in subsection (1) from
disclosing any information held by the Department of
Inland Revenue about a person whose name is supplied
undcr paragraph {(a) of this subscction, or any associated
person, to an authorised person referred to in paragraph
(b} ol that definition who requires the information lor the
purpose of establishing whether a prima [lacie case
exists for taking civil recovery action under Parts 1 and 2.

Information obtained under subsection {2){h) must not be dis-
closed, cxcept—

(a)
(b)

(c)

to an authoriscd person; or

o the person in respect of whom the information was
obtained or 1o an associated person; or

in connection with proceedings taken or to be taken
under Parts 1 and 2,

Any disclosure of information undcr this scction must be in
accordance with arrangements made from time to time in
writing between the Commissioner ol Inland Revenue and the
Directlor, which may include arrangements—

(@)
(b)
(c)

further defining and limiting the use of information
supplied under this section:

about the storage of that information and security pre-
cautions to be undertaken:

subjcct to seetion 105, which provides for the destruction
of information supplicd under this section.

This section and seetion 105 do not apply to matters associated
with foreign restraint or foreign forfeiture.
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Destruction of information supplied under section 104

The Director must ensure that the information obtained under

section 104 is destroyed as soon as it appears that no proceed-

ings, or no further proccedings, will be taken in which the
information would be likely to be required to be produced in
evidence.

Nothing in subsection {1) applies to—

(a} any reference to information obtained under section 104
containcd in another document, generated by, or on
behalf of, the Dircctor or any member of the recovery
body; or

(b) any record of information adduced in proceedings in
any COurt; or

(cy any case where the defendant pleads guilty to any
record of any information that, in the opinicn of the
Judge, would have been adduced had the matter come
to trial.

Subpart 7—Investigative powers

Interpretation
In this subpart, unless the context otherwise requircs,—

Judge means a District Court Judge or a High Court Judge
occupier, in relation to any place or thing, means a person of
or over 16 years who resides in, or appears to be in charge of,
the place or thing.

Police powers

Police may obtain warrant to search for and seize
evidence and property

Any Judge may issue a warrant (o search any place or thing, il
the Judge is satisfied, on an application in writing made on
oath, that there are reasonable grounds tor believing that prop-
erty or evidence of the kind referred to in subsection (2) is in or
on the place or thing, or will come into or cnto the place or
thing, whilc the warrant is in force.

The property or evidence in respect ol which a search warrant

may be issued under subsection (1) is—

(a) evidence as to the nature and extent of any person’s
interest in or control over property that is an instrument
of crime:

oY
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(b} an instrument of crime.

An application for a warrant undcr subseetion {1} may bc
made—

(a) by a member of the police:

(b)  before, on, or after the making of a restraining order.
A warrant may be issued under subsection (1) whether or not an
information has bcen laid in respect of the relevant qualifying
forfeiture offence.

However, if an information has not been laid in respect of that
offence at the time when the application for the warrant is
made, the Judge must not issue a warrant unless the Judge is
satisfied that an information will be laid in respect of the
offence within 48 hours of the issuc of the warrant.

Compare: 1991 No 120 5 30

Commissioner of Police to transfer property to Official
Assignee

If any property is scized pursuant to a warrant issucd under
section 107 (other than documents or other material belicved
10 be evidence establishing the nature and extent of any per-
son’s interest in or control over an instrument of ¢crime), the
Commissioner of Police must arrange for the property to be
placed in the custody and control of the Official Assignee as
soon as practicable after it is seized, unless otherwise directed
by the court that issues the warrant.

Compare: 1991 No 120 5 35

Director’s powers

Director may obtain warrant to search for and seize
evidence and property

Any Judge may issue a warrant to search any place or thing if,
on an application in writing made on cath, the Judge is satis-
fied that there are reasonable grounds for believing property or
evidence of the kind referred to in subseetion {2) is in or on the
place or thing, or will come into or onto the place or thing,
whilc the warrant is in force.

The property or evidence in respect of which a warrant may be

issued under subsection (1) is—
(a) tainted property; or

10

15

20

25

35



Criminal Proceeds (Recovery) Part 2 ¢l 111

()

(4)

110

111
(M

(b  evidence establishing the nature and extent of any per-
son’s interest in or control over property that is tainted
property; or

(c} cvidence cstablishing the naturc and cxtent of the
interest in or control over property of any person who
has unlawlully beneflited [rom signilicant criminal
activity; or

(d) property that is the subject of a restraining order {other
than a restraining order obtained on the application of a
prosecutor).

An applicaion lor a warrant under subsection {1) may be

made—

(a) by the Director:

(b)  before, on, or after the making of a restraining order:

(c} whether or not the Director has exercised any power
under any of sectiens 111 to 114.

A warrant may not be issued under subsection (1) in respect of
any evidence or property solely because it is believed Lo relate
to, or be, an instrument of crime.

Director to transfer property to Official Assignee

If any property is scized pursuant to a warrant under section
109{1) (other than documents or other material believed (o be
evidence establishing the nature and extent of any person’s
interest in or control over property), the Director must arrange
for the property to be placed in the custody and control of the
Official Assignee as soon as practicable after it is seized,
unless otherwise directed by the court that issued the warrant.
Compare: 1991 No 120 5 35

Director may require production of documents

Power to require production of documents

The Director may, by notice in writing, require any relevant
person, at the time and place specified in the notice, o pro-
duce for inspection any specified document or class of docu-
ments that the Director has reason to believe are in the per-
son’s possession or control and are relevant to an investigation
by the Director under Parts 1 and 2 or to any proceedings under
Parts 1 and 2.
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Every production notice must contain the following

particulars:

(a} the provision under which the notice is issucd:

(b)  a description of the document or documents in relation
to which production is sought:

(¢} a description of the property or other thing or type ol
property or other thing to which the document or docu-
ments are believed to relate.

If any document is produced under this scction, the Dircctor

may do any onc or more of the following things:

(a)  retain the original document produced, provided that a
copy ol the document is taken and returned as soon as
practicable after the document is produced:

(b) take copies of the document, or of extracts from the
document:

(c} if necessary, require the person producing the document
to reproduce, or to assist any person nominated by the
Dircctor to reproduce, in usable form, any information
recorded or stored in the document.

If any person is required to produce any document under this
section and fails to do so, the Director may require that person
to state, to the best of his or her knowledge or beliet, where the
docoment is.

A notice issued under subsection {1) is in {orce (or a period
specified in the notice (not exceeding 3 months after the date
on which the notice is issued).

In this section relevant person mcans—

(a} a person whose property is the subject of a restraining
order:

(b) any officer of a linancial insitution who the Director
believes has information about property that is the sub-
ject of a restraining order.

Compare: 1990 No 51 5 5: 1991 No 1205 68(2)

Court may reguire any person to produce documents on

application by Director

112 Application for production order

(H

The Director may apply to a Judge for a production order
under seetion 113 if the Dircctor has reason to belicve that a
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person has possession or control of documents that are rele-
vant to an investigation by the Director under Parts 1 and 2 o1 to
any procecdings under Parts 1 and 2.

Every application under this section must be made in writing

and on oath, and must contain the following particulars:

(a) the grounds on which the application is made:

(b  adescription of the document or documents production
of which is sought:

{c} a description of the property or other thing or type of
property or other thing to which the document or docu-
ments are believed to relate.

Compare: 1991 No 120 s 68

Court may make production order

If an application is madc under seetion 112, the Judge may, if

satisfied that the Director has reasonable grounds for applying

for the order, make an order that the person—

(a) produce to the Director or any designated member of
the recovery body any specified document or class of
documents of the kind referred to in section 112(1) that
are in the person’s possession or control while the order
is in force: or

(b)  malc available to the Dircctor or any designated mem-
ber of the recovery body, lor inspection, any specilied
document or class of documents of that kind that are in
the person’s possession or control while the order is in
force.

Every production order must contain  the following

particulars:

(a)  the grounds on which the order is issued:

(b) adescription of the document or documents production
of which is required:

(c) a description of the property or other thing or type of
property or other thing to which the document or docu-
ments are believed to relate.

An order made under subsection (1) is in [orce (or the period
specified in the order (not exceeding 3 months after the date
on which the order is made).

A Judge must not make an order under subsection (1) unless the
application contains, or the applicant othcrwisc supplics to the
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Judge, any information that the Judge requires concerning the
grounds on which the order is sought.

Il any document is produced under this section, the Directlor

may do any one or more ol the lollowing things:

(a) retain the original document produced, provided that a
copy of the document is taken and returned as soon as
practicable after the document is produced:

(b take copies of the document, or of extracts from the
document:

(c} if nceessary, require the person producing the document
o reproduce, or o assist any person nominated by the
Director to repreduce, in usable {orm, any information
recorded or stored in the decument.

It any person is required to produce any document under this
scction and fails to do so, the Dircctor may require that person
to state to the best of his of her knowledge or belicf where the
document is.

Compare: 1991 No 120 s a9

Director may issue examination notice

Power to require attendance before Director, production
of documents, etc

The Director may, by notice in writing, require any person
whose property is the subject of a restraining order that was
madec on the application of the Director to do 1 or more of the
things specified in subsection (3) at the time and place specified
in the notice.

A notice under subsection (1) must contain the following

particulars:

(a} the provision under which the notice is issved:

(b)  a description of the information that is sought:

{c} adescription of the document or documents production
of which is sought:

(d)  a description ol the property or other thing or type of
property or other thing to which the document or docu-
ments are believed to relate.

The things referred to in subseetion (1) arc—
(a} to attend before the Dircctor:
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(4)

(3)

(6)

(7)

(b)  to answer questions with respect to any matter that the
Director has reason to believe may be relevant to the
investigation or to any proccedings under Parts 1 and 2:

{c} to supply any information spccificd in the notice with
respect 10 any matter that the Director has reason (o
believe may be relevant 1o the investigation or o any
proceedings under Parts 1 and 2:

(d) to produce for inspection any documents that are speci-
fied in the notice and that the Director has reason fo
believe are in the person’s possession or confrol and
may be rclevant to the investigation or to any proceed-
ings under Parts 1 and 2.

If any document is produced under this section, the Director

may do any one or more of the following things:

(a} retain the original document produced, provided that a
copy of the document is taken and returned as soon as
practicable after the document is produced:

(b) takc copics of the document, or of cxtracts from the
document:

(¢} require the person producing the document to provide
an explanation of the history, subject matter, and con-
tents of the document and to answer any other questions
that arise from that explanation and that the Director has
reason to believe may be relevant to the investigation:

(d) if nccessary, require the person producing the document
to reproduce, or to assist any person nominated by the
Director to repreduce, in usable {orm, any information
recorded or stored in the document.

It any person is required to produce any document under this
section and fails to do so, the Director may require that person
to state, to the best of his or her knowledge and belief, where
the document is.

If any person is required to supply any information under this
section, and does so by producing a document containing that
information, the powers conferred by subsection (4) apply in all
respects to that document.

Any person who is required to auend before the Director
under this section, must, before being required to comply with
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any requirements imposed under this section. be given a rea-
sonable opportunity to arrange for a lawyer to accompany him
or her.

Compare: 1990 No 51 59

Non-compliance with production notice, production order,

OF exdamination nolice

115 Power to obtain search warrant for non-compliance with

(1)

2

76

production notice, production order, or examination
notice
The Director may, on application in writing made on oath,
apply to any Judge for a warrant to search any thing or place
specified in the application.
Any Judge may issue a warrant in the prescribed {orm il the
Judge is satislied—
(a) that there are reasonable grounds for believing that—
(iy  a person has failed to produce all of the docu-
ments specified in a notice given under section 111
or 114 or a production order made under section
113; or
(i) any information supplicd undcr section 114 is
intentionally lalse or misleading in a material
particular; or
(iil) a person has failed to comply with any obligation
imposed under section 114; or
{(iv) the service of a notice under section 111 or 114
might seriously prejudice the investigation; and
(b) that there arc rcasonable grounds for belicving that
there is, at the place or thing specified in the application,
or will come inte or onto the place or thing, while the
warrant is in force—
(iy  any document or information required to be pro-
duced or supplied under section 111, 113, or 114; or
(ii) it paragraph (a)(iv) applies, any document or infor-
mation that could have been sought under section
111, 113, or 114,

Compare: 1990 No 51 5 6
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(4)

117

Official Assignee’s powers

Official Assignee may apply for warrant to search for

and seize property

Any Judge may issue a warrant to search any place or thing if,

on an application in writing made on oath, the Judge is

satisfied—

(a} that there are reasonable grounds for believing that
property of the kind referred to in subsection {2) is in or
on the place or thing, or will come into or onto the place
or thing, whilc the warrant is in force; and

(b) in the case of property referred 1o in subsection (2){a), that
the Official Assignee has complied with subsection (4).

The property in respect of which a search warrant may be

issued under subseetion (1) is—

(a} any proposcd restraincd property that is the subject of
an application for a restraining order:

(b) any property that is the subject of a restraining order:

(¢y any property that is the subject of a forleiture order.

An application for a warrant under smbsection (1) may be

made—

(a} by the Official Assignec:

(b)  before, on, or after the making of a restraining order or a
forfeilure order.

The Official Assignee may not make an application under

subsection (1) in respect of any property referred to in sub-

section {2)(a) unless—

(a} the Official Assignec wishes to assess the nature and
condition of any property that is the subject of an appli-
cation [or a restraining order to ensure that it is not at
risk of damage, alteration, removal, or being treated in
any other way to diminish its value; or

(b) the Official Assignee has reasonable grounds to believe
that any property of that kind is at risk of damage,
alteration, removal, or being treated in any other way to
diminish its valuc.

Compare: 1991 No 120 5 30

Official Assignee to hold property

If property is seized pursuant to a warrant issued under section
116, or transferred to the Official Assignee under seetion 108 or
110, the Official Assignce must arrange for the property to be
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kept until it is dealt with in accordance with another provision
of Parts 1 and 2.

Compare: 1991 No 120 5 35

Return of seized property

If any property is seized pursuant to a warrant issued under

section 116 or transferred to the Official Assignee under

section 108 or 110 the property must, unless it is the subject of
a forfeiturc order, be returned to the person,—
(a) il the property was subject to a restraining order when
the relevant search warrant was issued, alter the expiry
of the restraining order to which the property relates:
(b)  if the property is property referred to in section 107(2)(h)
or 109{2){a) that was not the subject of a restraining order
when the relevant search warrant was issved, after—
(iy  the cxpiry of 28 days from the date on which the
property comes into the control or custody of the
Official Assignee; or

(i) il a restraining order is obtained in respect of the
property before the expiry of the period referred
to in subparagraph(i), the expiry of the restraining
order to which the property relates; or

(iii) it a restraining order is not obtained in respect of
the property before the cxpiry of the period
referred to in subparagraphii) but an application for
a lorfeiture order is made within that period, the
determination of that application.

This section is subject to section 119.

Retention of seized property if forfeiture order made

Subsection (2) applies il—

(a) any property is seized pursuant o a warrant issued
under seetion 116 or is transferred to the Official
Assignee under section 108 or 110; and

(b)  but for this subsection, the Official Assignee would be
required, under section 118, to arrange for any property
to be returncd to a person as soon as practicable after
the expiry of a restraining order or the determination of
an application lor a lorfeiture order; and

(¢) at, or before, the end of that period, a lorfeiture order is
made in relation to the property.
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If a forfeiture order is made in respect of any property that is
in the possession of the Official Assignee under section 117 or
subscquently comes into the posscssion of the Official
Assignec, the Official Assignee must deal with the property as
required by the order.

General rules about search warrants

Application of sections 121 to 128
The provisions ol sections 121 to 128 apply in respect ol every
search warrant applied for, or issued, under Parts 1 and 2.

Application for search warrant

An application for a scarch warrant must contain, in rcasona-

ble detail, the following particulars:

(ay  the name ol the applicant:

(b) the grounds on which the application is made:

(c)y the address or other description of the place or thing
proposed to be searched:

(d) adescription of the item or items believed to be in or on
the place or thing that arc sought by the applicant.

The Judge may require the applicant to supply lurther infor-
mation concerning the grounds on which the search warrant is
sought.

The applicant must disclose in the application—

(a} dctails of any other applications for a scarch warrant
that the applicant knows 1o have been made within the
previcus 3 months in respect of the place or thing pro-
posed to be searched:

(b)  the result of that application or those applications.

The applicant must, beforc making an application for a scarch

warrant, make rcasonable inquirics for the purposc of comply-

ing with subsection {3).

The Judge may authorise the search wurrant to be executed on
more than one occasion it he or she is satisfied that this is
required for the purposes for which the warrant is being
1ssued.

Form and content of search warrant
Every search warrant issued must be in the prescribed form.
Every search warrant issued must be directed to,—
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(a} in the case of a warrant issued under section 107, every
member of the police:

(b) in the casc of a warrant issucd undcr section 109 or 115,
the Dircctor and every designatcd member of the recov-
ery body:

{¢c) in the case of a warrant issued under section 116, the
Official Assignee and every delegate of the Official
Assignee.

A scarch warrant issucd—

(a} may be cxecuted by all or any of the persons to whom it
is directed:

(b) may be subject Lo any conditions specified in the war-
rant that the Judge considers reasonable:

(c) may be executed only once, unless execution on more
than one occasion has been authorised.

Every scarch warrant must contain, in rcasonable detail, the

lollowing particulars:

(ay  the place or thing that may be searched:

(b)  the provision authorising the issue of the warrant:

(c) a description of what may be seized:

(d) the pericd during which the warrant may be executed,
being a period not exceeding 14 days from the date of
issuc:

{c} any conditions specificd by the Judge under subsection
(3)(b):

(I il the warrant may be executed on more than one occa-
sion, the number of times or the period of time over
which the warrant may be executed.

When search warrant is executed

A search warrant is executed when the person executing the

warranl—

(a) has seized all the items specified in the warrant; or

(b) leaves the place or thing being searched and does not
return within 4 hours.

Powers conferred by search warrant

Every search warrant issued under Parts 1 and 2 authorises the

person executing it—

(a) to enter and search the place or thing specified in the
warrant, and any item or items found in that place or
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(g)

(h)

thing, at any time that is reasonable in the
circumstances:

to request any person to assist in the execution of the
warrant:

o use any force that is reasonable lor the purposes of
executing the warrant:

to seize any thing authorised by the warrant:

to bring and use in or on the place or thing searched any
equipment, to use any equipment found on the place or
thing, and to extract any electricity from the place or
thing to operate the cquipment that is rcasonable to use
in the circumstances, for the purposes of executing the
warrant;

Lo copy any document, or part ol a document, that may
be seized under the wurrant:

to require any person to reproduce, or to assist the
person executing the warrant to reproduce, in usable
form, any information recorded or stored in any docu-
ment that may be scized under the warrant:

to take photographs or video recordings of the place or
thing searched, and ol any thing lound in that place, il
the person executing the warrant has reasonable
grounds to believe that the photographs or video record-
ings may be relevant in any proceedings arising from
the execution of the warrant.

The person executing the scarch warrant may scize any itcm
or items that he or she, or any person assisting him or her,
finds in the course of execuling the warrant il the person
executing the warrant has reasonable grounds to believe that
he or she or any other person who can apply for a search
warrant under Parts 1 and 2 could obtain a warrant to seize it
under Parts 1 and 2 or any other enactment.

The person executing a search warrant may, in a manner and
lor the duration that is reasonable lor the purposes of execut-
ing the warrant,—

(@)

(b)

secure the place or thing searched, any area within that
place or thing, or any thing found within that place or
thing:

cxclude any person from the place or thing scarched, or
any arca within the place or thing if the person exccut-
ing the warrant has reasonable grounds to believe that
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(3)
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the person to be excluded will obstruct or hinder the
execution of the warrant.

The powers conlerred by this section are subject Lo any condi-
lions imposed under section 122(3)(b).

Section 198B of the Summary Proceedings Act 1957 applies
in respect of every search warrant as if for each reference to a
constable there were substituted a reference to a person
anthorised to excente the scarch warrant.

Powers of persons called to assist

Every person called on to assist a person executing a search

warrant may—

(a} enter the place or thing to be scarched:

(b)  whilc in the company and under the direction of the
person executing the warrant, use reasonable lorce in
respect ol any property [lor the purposes of execuling
the warrant:

(c) search areus within the place or thing that the person
executing the warrant has determined may lawtully be
searched:

(d) scizc any thing that the person exccuting the warrant
has determined may lawfully be scized:

(&) tlake photographs and video recordings ol the place or
thing and things found in the place or thing il the person
executing the warrant has determined that those things
may be lawtully taken:

(f)  bring on to the place and use any equipment, make use
of any equipment found on the place or thing, or extract
clectricity from the place or thing for the purposcs of
operating the cquipment that the person cxceuting the
warrant has determined may be lawlully used or
extracted:

(g copy any document, or part of a document, that the
person executing the warrant has determined may be
lawtully copied.

If a member of the police is assisting another person cxecuting

a search warrant, that member ol the police may exercise any

power ordinarily exercisable by him or her in executing a

search warrant.

The person executing a search warrant must—
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(a} accompany any assistant on the first occasion when the
assistant enters the place or thing to be searched; and

(b) provide such other supcrvision of any assistant as is
reasonable in the circumstances.

The powers conferred by this section are subject to any condi-

tions imposed under section 122(3)(h).

Person executing warrant to produce evidence of

authority

Belore or on initial entry in or on the place or thing the search

warrant authorises to be searched, the person executing the

search warrant must—

(a) announce his or her intention to enter and search the
place or thing pursuant to a search warrant:

(b) identify himsclf or hersclf:

(c} give the occupicr of the place or thing a copy of the
warrant that he or she may keep, excepl where this is
not reasonably practicable.

The person executing the search warrant is not required to

comply with subsection (1} it he or she believes on reasonable

grounds that no person is lawfully prescnt in or on the place or
thing to be scarched.

The person executing the search warrant may use reasonable

force in order to effect entry in or on the place or thing—

(a} if subseetion {2) applies; or

(by if, following a request. the person present refuses entry
or docs not allow cntry within a rcasonable time.

On completion of the execution ol the search warrant, the

person executing it must provide written notice containing the

following particulars:

(a} the date and time of the commencement and completion
of execution of the warrant:

(b)  the name of the person cxecuting the warrant who had
overall responsibility for that cxccution:

(¢)  the address of the police station or other office (o which
enquiries should be made:

(d) if nothing is seized, the fact that nothing was seized:

(e) if anything was seized, the fact that seizure occurred
and that an inventory of the things seized will be pro-
vided to the occupier no later than 7 days after the
scizurc.
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If the occupier is not present at any time during the execution
of the warrant, or if it is not reasonably practicable to comply
with subsection {(1){c}, thc person cxecuting the warrant must on
completion of execution lcave a copy of the warrant and the
notice required by subsection {4) in a prominent position on the
place or thing, except where this is not reasonably practicable.

This section is subject to section 128.

Inventory of items seized

The person who executed the search warrant must, not later

than 7 days after the seizure of any property or evidence,

provide to the occupier, and to every other person whom the

person who executed the search warrant has reason to believe

may have an interest in what was seized,—

(a}  written notice specifying what was scized; and

(b)  acopy of the warrant and the written notice required by
section 126(d).

A person who executes a search warrant must make reasona-

ble enquiries for the purposes of complying with subsection (1).

This scction is subjcct to section 128.

Compliance with certain provisions unnecessary in some

circumstances

A person executing a search warrant is not required to comply

with section 126(1), {4), and (5) or section 127 if the person has

rcasonable grounds to belicve that—

(a} compliance would cndanger the safety of any person; or

(b) compliance would prejudice the successlul execution of
the warrant; or

(¢cy compliance would prejudice ongoing investigations
under Parts 1 and 2 or executions of the warrant on subse-
quent occasions.

Notices

Form and content of notices
Every notice issued under this subpart must be in the pre-
scribed form.

Any information or document is sufliciently specified in a

notice of that kind if the information or document is
described—
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(a} in a general rather than a specific way; or
(b by reference only to its class, nature, content, or effect.

(3) The time at which any thing is required o be done is sufli-
ciently specilied in a notice ol that kind il the time is described
as—

(a) immediately; or
(b)  any other stated time.

(4)  Every notice under this subpart that requires attendance before
the Director must inform the person to whom it is addressed
that the person may, il that person so wishes, be accompanied
by a lawyer.

(53)  Every notice under this subpart must inform the person to
whom it 15 addressed of the relevant offences sct out in subpart
9.

Warrants, powers, notices, and orders associated with
Joreign restraint and foreign forfeiture

1300 Warrants associated with foreign restraint and foreign
forfeiture

(1) A member of the police, il authorised under section 59(2)(a) of
the Mutual Assistance in Criminal Matters Act 1992 to apply
for a search warrant under section 107, may apply for a search
warrant of that kind.

(2)  Section 107{1) to {3}, section 108, and sections 118 and 119 apply,
with any necessary modilications, to an application under
subsection (1).

131 Powers of Director in relation to warrants associated
with foreign restraint and foreign forfeiture

(1Y The Director, if authoriscd undcr section 59{2){b} of thc Mutual
Assistance in Criminal Matters Act 1992 1o apply lor a search
warrant under section 109, may apply lor a search warrant of
that kind.

(2)  Section 109, section 110, and sectiens 118 and 119 apply, with any
nceessary modifications, to an application undcer subsection (1).

132 Powers of Official Assignee in relation to warrants
associated with foreign restraint and foreign forfeiture

(1)  The Official Assignee. if authorised under section 59{2){c) of the
Mutual Assistance in Criminal Matters Act 1992 to apply for a
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search warrant under seetion 116, may apply for a search war-
rant of that kind.

Sections 116 to 119 apply, with any necessary modilications, o
an application under subsection (1).

Warrants, notices, and orders associated with foreign

restraint and foreign forfeiture

The following provisions apply, with any nccessary modifica-

tions, 10 an application for a warrant under any of sections 130

to 132:

(a)  section 121 (upplication for search warrant):

(b)  section 122 (form und content of search wurrant):

(c) section 128 (when search warrant is executed):

(d) section 124 (powers conferred by search warrant):

(c} section 125 (powcers of persons called to assist):

(f)  seetion 126 (pcrson cxceuting warrant to produce cvi-
dence of authority):

(g) section 127 (inventory of ilems seized):

(h)  section 128 (compliance with certain provisions unnec-
essary in some circumstances).

Subpart 8—Forcign restraint and forcign forfeiture

134
(M

(2)

860

Interim foreign restraining orders

Interim foreign restraining order
The Director may apply for an interim [oreign restraining
order il authorised by the Auorney-General under section 60 of
the Mutual Assistance in Criminal Matters Act 1992.
Subpart 2 of Part 2 (except sections 37 to 42) applies to an appli-
cation madc under subsection {1}—
(a} with any nccessary modifications:
(b)  without limiting paragraph (a), with the lollowing specific

modilications:

(iy  a reference to significant criminal activity must
be read as a reference to significant foreign crimi-
nal activity:

(ii)  the reference in section 28(2) to a respondent’s
legal expenses must be read as including a refer-
cnee to a person’s expensces in defending allega-
tions of the commission ol signilicant foreign
criminal activity in a [oreign country.
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An interim foreign restraining order is to be treated in all
respects (other than under sections 37 to 42) as if it were a
restraining order.

This section applies, with any necessary modifications, 1o an
application for a restraining order under section 112 of the
Intemational Crimes and International Criminal Court Act
2000.

Compare: 1991 Nor 120 5 66A(1), (20, (&)

Expiry of interim foreign restraining orders

An interim foreign restraining order expires when the earlier

of the following ocecurs:

(a} the date is reached that is the end of 28 days {commenc-
ing on the day on which the order 18 made):

(b) aforcign restraining order relating to some or all of the
property (o which the interim loreign restraining order
relates is regisiered in New Zealand.

Despite subsection (1), if the duration of an interim foreign

restraining order is extended by a cowrt. the interim foreign

restraining order expircs on the date specificd by the court

undcr section 136.

Compare: 1991 No 120 s 66A{3. (4)

Extending duration of interim foreign restraining order
If a court has made an interim foreign restraining order, the
applicant for that order may, before the interim forcign
restraining order cxpires, apply to that court to cxtend its
duration.

If an application is made under subsection (1), the court may
order that the interim foreign restraining order be extended for
a period not exceeding 3 months.

The duration of an interim [oreign restraining order may be
exlended more than once under this section,

If, before an interim foreign restraining order would otherwise
expire under seetion 135{1), an application is made to a court
under this scction and the application is granted, the interim
forcign restraining order ccases to be in foree on the date
specilied in the court’s order, unless it is further extended on
an application under this section.

Compare: 1991 No 120 s 6a(l}), (2)
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Additional matters relating to extending duration of
interim foreign restraining order

On making an ordcr under section 136, the court may vary the
interim forcign restraining order in any way it considers fit,
including, without limitation, by specilying whether all or part
of the property is 10 remain subject (o the interim foreign
restraining order during the extended period of operation.

An applicant for an order under seetion 136 must serve, so far
as is practicable, a copy of the application on any person who,
to the knowledge of the applicant, has an interest in the prop-
erty that is the subject ol the application,

Compare: 1991 No 120 s 6a(3), (4

Registering foreign restraining orders

Who may apply to register foreign restraining order

The Director may apply to register a foreign restraining order
in New Zealand if authorised by the Attorney-General under
section 54 of the Mutual Assistance in Criminal Matters Act
1992,

Application to register foreign restraining order made to
High Court

It authorised to register a foreign restraining order in New
Zealand under section 54 of the Mutual Assistance in Criminal
Matters Act 1992, the Dircctor may apply to the High Court.

Provisions of subpart 2 of Part 2 applying to registering

foreign restraining orders

The following sections of subpart 2 of Part 2 apply, with all

necessary modifications, if an application is made to register a

foreign restraining order in New Zealand under section 54 of

the Mutual Assistance in Criminal Matters Act 1992 or an

application is made to register a restraining order under

section 112(2) of the International Crimes and International

Criminal Court Act 2000:

(a) section 19 (application to identify proposed restrained
property, respondent (if any), and interest holders):

(b)  seetion 21 (application for restraining order on notice):

(c} seetion 22 (application for restraining order without
notice):
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(d) seetion 23 (who may be heard at hearing for restraining
order):

(cy section 27 (rcgistration of restraining orders on
TCgisters):

(I section 28 (conditions on restraining order):

(g) section 29 (undertakings as to damage or costs in rela-
tion to restraining orders):

(h)  section 32 (certain dispositions or dealings set aside):

(i)  section 33 (applying for further order):

(j)  section 34 (making further orders):

(k) section 35 (typcs of further order):

(ly  seetion 36 (impact of certain further orders).

Without limiting subsection (1), a reference in any of the provi-
sions listed in subsection {1) to a restraining order must be read
as a reference to a foreign restraining order.

Sections 30 and 31 (rclating to relief} apply in rclation to a

loreign restraining order registered in New Zealand only il the

person applying lor relief—

(a)  has not already been a party to proceedings associated
with the muking of the foreign restraining order in the
foreign country where it was made; and

(b  has good reason for failing to have attended the hearing
connceted with the making of the forcign restraining
order in the forcign country where it was made; and

(¢)  has not unlawlully benefited from the significant lor-
gign criminal activity to which the foreign restraining
order relates.

Compare: 1991 No 120 5 66B(1)

Effect of registering foreign restraining order in New

Zealand

If a foreign restraining order is registered in New Zealand

under section 56 of the Mutual Assistance in Criminal Matters

Act 1992, the property specified in the foreign restraining

order that is located in New Zealand—

(a} is not to be disposed of, or dcalt with, other than is
provided for in the order; and

(b) is to be under the Official Assignee’s custody and
control.
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(2) If aforeign restraining order is registered in New Zealand, the
Director must give written notice of the order to any persons
whose property is the subject of the order.

Duration of foreign restraining order and further orders

142 Duration of foreign restraining order registered in New

Zealand and associated further orders

(1) The registration of a foreign restraining order in New Zealand
expires on the earliest of the following dates:

(a) the date when the foreign restraining order to which it
relates expires or is revoked:

(b)  the date that is the end of 1 year after the date on which
the foreign restraining order is registered in New
Zcaland:

(c} the date when the Director registers a forcign forfeiture
order in New Zealand in respect of some or all of the
property specified in the foreign restraining order:

(d) the date on which the registration of the foreign
restraining order in New Zeualand is cancelled by the
High Court, on an application from the Director made
with the approval of the Attorney-General:

(¢} the datc on which the registration of the forcign
restraining order in New Zealand has been cancelled
under section 58 ¢l the Mutual Assistance in Criminal
Matters Act 1992,

(2)  Despite subsection {1),—

(a} if a foreign restraining order is registered in New
Zcaland without notice, its registration cxpires as pro-
vided in section 143; and

(b) il the registration of a lforeign restraining order in New
Zealand is extended as a result of an application 1o the
High Court, it expires on the date specified by the High
Court under seetion 144,

(3)  On the expiry of the registration of a forcign restraining order
in New Zealand, any further order made in relation to the
loreign restraining order also expires.

143 Duration of registration of foreign restraining order
when application without notice

(1) A forcign rcstraining order registered in New Zcaland as a
result of an application made without noticc under section
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2

(4)

144

(1)

2

(3

145

(1)

140{1){i) (foreign restraining order A) ceases to be registered
in New Zealand at the end of the period of 7 days commencing
on the date on which it was registered.

However, il, belore the registration of loreign restraining
order A expires, an application is made with notice to register
a foreign restraining order (foreign restraining order B) in
New Zealand in relation to the property to which foreign
restraining order A relates (whether or not the application also
relates to any other property), the registration of forcign
restraining order A continues in force until the application to
register foreign restraining order B is linally disposed of.
An applicant to register foreign restraining order B must pros-
ecute the application with all due diligence, and if the appli-
cant does not do so, the High Court may, on the application of
any party to the proceedings, order that the procccdings be
struck ont.

The High Court must, so far as it is practicable and consistent
with the interests of justice, ensure that an application to
register foreign restraining order B is dealt with speedily.

Ixtension of duration of registration of foreign
restraining order

If the High Court has registered a foreign restraining order in
New Zealand, the applicant for that order may, before the
registration of the restraining order expires, apply to the High
Court for an extension of the duration of the registration of the
forcign restraining order in New Zealand.

If an application is made under subsection {1), the High Court
may order that the registration of a foreign restraining order be
extended for a further period not exceeding 1 year.

If an application is grantcd under this scction, the registration
of the forcign restraining order in New Zealand ceases at the
time specilied in the Courl’s order,

Additional matters relating to extension of registration
of foreign restraining order

On making any order of the kind referred to in section 141, the
High Court may vary the forcign restraining order in any way
it considers fit, including, without limitation, by specifying
whether all or part of the property is 10 remain subject Lo the
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2

146

(M

(2)

147

foreign restraining order during the extended period of regis-
tration in New Zealand.

An applicant for an order under subsection (1) must serve a copy
of the application on any person who, o the knowledge of the
applicant, has an interest in the property that is the subject of
the application.

Exclusion of interest from foreign restraining order

registered in New Zealand

A person (other than the respondent) who has a severable

interest in property restrained under a foreign restraining

order that is registered in New Zealand may apply to the High

Court for the exclusion of that interest if the person—

(a} has not already been a party to proceedings associated
with the making of the forcign restraining order in the
forcign country where it was made; and

(b)  has good reason lor failing 1o have atlended the hearing
connected with the making ol the loreign restraining
order in the foreign country where it was made; and

(¢)  has not unlawfully benefited from the significant for-
eign criminal activity to which the foreign restraining
order relates; and

(d) has alrcady madc an application (whether granted or
not) under section 30 (as madc applicable by section
140(3)).

The High Court may, if it is satisfied of the matters in sub-

section {1), make an order—

(a} directing the Crown to transfer the interest to the appli-
cant; or

(b) that the Crown pay to the applicant an amount cqual to
the value of the interest declared by the Court.

Registering foreign forfeiture orders

Who may apply to register foreign forfeiture order

The Director may apply to register a [oreign [orleiture order in
New Zealand if authorised by the Attorney-General under
section 55 of the Mutual Assistance in Criminal Matters Act
1992.
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(3

Application to register foreign forfeiture order made to
High Court

If authorised to apply to register a foreign forfeiture order in
New Zcaland under section 55 of the Mutnal Assistance in
Criminal Mauers Act 1992, the Director may apply 1o the
High Court,

Notice of registration of foreign forfeiture order

The Dircctor must scrve notice of having applied to register a
forcign forfeiture order in New Zealand, so far as it is practi-
cable to do so, on every person who, (o the knowledge of
Director, has an interest in the property 1o which the order
relates,

The Director must also serve notice of the intention to register
the forcign forfeiture order in New Zealand on the Official
Assignece.

Registering a foreign forfeiture order

The etfect of registering a foreign forfeiture order in New
Zealand under section 56 of the Mutual Assistance in Criminal
Matters Act 1992 is that the property specified in the foreign
forfeiture order—

(a}  wvests in the Crown absolutely; and

(b) is in the custody and control of the Official Assignee.

Notice of registration of foreign forfeiture order may be
recorded on registers

Suhsection (2) applics if an application is madc for a forcign
forfeiture order to be registered in New Zcealand against prop-
erty of a kind covered by a New Zealand enaciment that
enables the registration of—

(a) title to that property; or

(b) charges over that property.

If this subscction applics, the High Court may, at any time
before finally determining the application, order any authority
responsible [or administering an enactment of the kind
referred o in subsection (1) (an Authority) Lo enter on a register
a note of the fact that an application has been made to register
aforeign forfeiture order against the property in New Zealand.
The Court must order an Authority to cancel an entry made on
a register under subsection {2) if—
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(a} the foreign forfeiture order to which registration relates
is cancelled or expired; or

(b)  the specified period (as described in section 86{2)) has
cxpired; or

(¢) the loreign forfeiture order in relation to which registra-
tion i3 sought is amended (o exclude that property.

Additional matters in respect of registering foreign
forfeiture order
On registering a forcign forfeiture order in New Zealand, the
High Court may do either or both of the following:
(a)y  declare the nature, extent, and value ol any person’s
interest in property specified in the order:
(b) give any directions that may be necessary and conve-
nient for giving effect to the foreign forfeiture order.
Without limiting the gencrality of subsection {1)(b), if a Court
registers a [oreign forfeiture order in New Zealand against any
property the title to which is passed by registration on a
register maintained under any New Zealand enactment, the
Court may direct an officer of the Court to do anything reason-
ably necessary to obtain possession of any document required
to effect the transfer of the property and for that purpose may,
by warrant, authorisc an officcer to enter and scarch any place
or thing and scize any document.

Sections 121 to 128, so fur as applicable and with all necessary
modifications, apply in relation to a warrant issued under
subsection {2) as if it were a warrant issued under section 107 to
a member of the police.

Compare: 1991 No 120 s 15(30-(7)

Registering foreign forfeiture order relating to land
Nothing in seetion 150 affects the operation of section 99 of the
Land Transfer Act 1952 in respect of an estate or interest in
land under that Act.

If the High Court registers a foreign [orfeiture order in New
Zealand in respect of an estate or interest in land, the order
must be transmitted by the Registrar of the Court to the Regis-
trar-General of Land or the Registrar of Deeds, as the cuse
may be, for the purposes of registration under the Land Trans-
fer Act 1952 or the Deeds Registration Act 1908, as the case
may requirc.
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(1)

(2)

Relief from foreign forfeiture order registered in
New Zealand

Relief from foreign forfeiture order registered in New

Zealand

A person who claims an interest in property sought to be

forfeited under a foreign forfeiture order registered in New

Zealand may before the date that is 6 months from the date on

which the foreign forfeiture order is registered apply to the

High Court for an order under seetion 155 if the person—

(a} has not alrcady been a party to proccedings associated
with the making of the loreign forleiture order in the
foreign country where it was made; and

(b)  has good reason for failing to have attended the hearing
connected with the making of the foreign forfeiture
order in the foreign country where it was made; and

(c} has not unlawfully benefited from the significant for-
cign criminal activity to which the forcign forfeiture
order rclates.

High Court may grant relief from foreign forfeiture

order registered in New Zealand

The High Court may make an order of the kind described in

subsection (2} if it is satisfied—

(a}  of the matters in section 154; and

(b) that the applicant has an intercst in the property to
which the order relates.

The High Court may make an order—

(a} directing the Crown to transfer the interest to the appli-
cant; or

(b) that the Crown pay to the applicant an amount cqual to
the valuc of the interest declared by the Court.

The Court may refuse to make an order of the kind described

in subseetion (2) if it is satisfied that—

(a} the applicant was involved in the significant foreign
criminal activity to which the foreign forfeiture order
relates: or

(b)  the applicant did not acquire the interest in the property
in good laith or for value (without knowing or having
reason 1o believe thal the property was lainted property)
in circumstances where the applicant acquired the
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interest at the time of. or after. the commission of the
offence or serious criminal activity.
Nothing in subsection {3) requires the Court 10 reluse making an
order.

Subpart 9—Miscellaneous
Offences

Contravention of restraining orders or foreign

restraining orders

Every person commils an olfence who, knowing that a

restraining order has been made or that a loreign restraining

order has been registered in New Zealand in respect of prop-
erty, disposes or otherwise deals with that property in contra-
vention of the order.

Every person who commits an offcnce against this scction is

liable on conviction on indictment,—

(a) in the case ol an individual, (o imprisonment lor a term
not exceeding 5 years or a fine not exceeding $20,000
or both:

(b)  in the case of a body corporate, to a fine not exceeding
S60,000.

Compare: 1991 No 120 5 58

Contravention of forfeiture orders or foreign forfeiture
orders
Every person commits an offence who, knowing that an assets
forfeiture order or profit forfeiture order or instrument forfei-
ture order 1s in force or a foreign forfeiture order is registered
in New Zealand in relation to property to which title is passed
by registration on a register maintained under any New
Zealand enactment, disposes ol or otherwise deals with the
property before the Crown’s interest in the property has been
registered in the manner required by law.
Every person who commits an offcnce against this scction is
liablec on conviction on indictment,—
(a) in the case ol an individual, (o imprisonment lor a term
not exceeding 5 years or a line not exceeding $20,000,
or both:
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(2)

(b)  in the case of a body corporate, to a fine not exceeding
560,000.
Compare: 1991 No 120 5 84

Failing to comply with notices, orders, and search

warrants

Every person commits an offence who, being a person against

whom an cxamination notice, production notice, or produc-

tion order 18 made,—

(a) [lails, without reasonable excuse, (o comply with that
notice or order; or

(b)  in purported compliance with the order or notice, pro-
duces or makes available to the Director a document or
makes a statement which the person knows is false or
misleading in a material particular.

Every person commits an offence who [ails, without reasona-

ble excuse, o comply with a search warrant issued under Parts

1 and 2 that relates to his or her premises.

Every person who commits an offence against subseetion (1) or

{2) 1s liablc on indictment—

(a}  in the casc of an individual, to imprisonment for a term
not exceeding 1 year or a fine not exceeding $15,000, or
both:

(b) in the case of a body corporate, to a fine not exceeding
540,000,

Compare: 1991 No 120 5 76

Search order not to be disclosed

Any person (including a financial institution) that is, or has

been, subject to a search order must not disclose the existence

or the operation of the order to any person except—

(a} the Commissioner of Police or a member of the police
who is authorised by the Commissioner to receive the
information; or

(b) anofficer or agent of the recovery body, for the purposc
of ensuring compliance with the order; or

(¢} alawyer, [or the purpose of obtaining legal advice or
representation in relation to the order.

A person referred to in subsection {1){a) must not disclose the

cxistence or operation of the order except—

(a} to another person referred in subsection {1); and
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4
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(6)

160

161

98

(by  for the purpose of the performance of his or her duties.

A person referred to in subsection {1){h) must not disclose the

existence or operation of the order excepl—

(a) to another person referred in subsection {1); and

(b) for the purpose of ensuring that the order is complied
with or obtaining legal advice or representation in rela-
tion to the order.

A person referred to in subsection {1){e) must not disclose the

existence or operation of the order excepl—

(a) to another person referred in subsection {1); and

(b) for the purpose of giving legal advice or making repre-
sentations in relation to the order.

Nothing in subsections (1) to (4} prcvents the disclosure of the

cxistence or operation of a scarch order in connection with, or

in the course of, proceedings belore a court.

In this section and section 160 search order means—

(a) a search warrant:

(b)  an examination notice, production notice, or production
order.

Offence to disclose existence or operation of search

order

Every person who knowingly contravenes any of subsections (1)

to {4) of section 159 commits an offence and is liable on

indictment—

(a}  in the casc of an individual, to imprisonment for a term
not exceeding 1 year or a fine not exceeding $15,000, or
both:

(b) in the case of a body corporate, to a fine not exceeding
540,000,

Compare: 1991 No 120 5 81

Offence of obstruction

Every persen who, without reasonable excuse, intentionally

obstructs any person exercising 4 power or carrying out a duty

under Parts 1 and 2 commits an offence and is liable on

indictment—

(a} inthe case of an individual, to imprisonment for a term
not exceeding 1 year or a finc not cxcceding $15,000 or
both:
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(4)

(b)  in the case of a body corporate, to a fine not exceeding
S40,000.

Members of recovery body not to disclose secrets

Every member of the recovery body commits an offence and
is liable on summary conviction to a fine not exceeding
$5,000, who knowingly contravenes section 101 or 103.

Compliance not actionable
Compliance not actionable
No proceedings, civil or criminal. may be brought against any
person because of that person’s compliance with any provi-
sion in subpart 7.

Indemniry

Indemnity for enforcement officers

Every enlorcement oflficer is indemnified by the Crown in
respect of any liability relating to the exercise or perlormance,
or purported exercise or perforimance, or omission to exercise
or perform, any function or power conferred or imposed on
the enforcement officer by or under Parts 1 and 2 or sections 1424
to 1420 of the Sentencing Act 2002.

Subsection (1) does not apply il it is shown that the exercise or
performance, or purported exercise or performance, or omis-
sion to exercise or perform, the function or power was in bad
faith.

The indemnity conferred by subseetion (1) cxtcnds to legal costs
in defending a procceding.

Nothing in this section limits or affects any provision of the
Crown Proceedings Act 1950 or the Crimes Act 1961 relating
to the liability of the Crown on matters of justification and
exercise.

Any money required lor the purposes ol this section must be
paid out of a Crown bank account without [further
appropriation.

In this section enforcement officer—

(a} mecans—

(iy  the Director and any member of the recovery
body:
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165

(ii)  the Official Assignee:

(iii) the Commissioner of Police or any member of the
police:

(iv} a prosccutor acting on hehalf of the Crown:

{v) any person reflerred (o in section 124 who provides
assistance in execuling a search warrant; and

(b) includes any delegate of the enforcement officer exer-
cising functions and powers under Parts 1 and 2 or sec-
tions 1424 to 1420 of the Sentencing Act 2002.

Compare: 1991 No 120 5 62

Operation of other laws
Operation of other laws not affected
Nothing in Parts 1 and 2 limits or restricts the operation of any
other enactment providing lor the lorfeiture of property or
imposition ol pecuniary penalies.
Compare: 1991 No 1205 91

Effect of exercise of powers on duties of confidentiality

166
(1)

2

(3

167
(N

(2)

100

Duties as to confidentiality generally overridden

Sections 111 to 114 override every enactment or rule of law that
obliges any person to maintain secrecy in relation to, or not to
disclosc, any matter.

Compliance by any person with any ol sections 111 to 114 is not
a breach of any relevant obligation of secrecy or non-disclo-
sure or of the enactment or rule of law by which the obligation
is imposed.

This scction is subject to sections 167 and 168.

Compare: 1990 No 51 5 23

Legal professional privilege
Nothing in sections 111 te 114 rcquires any lawyer to disclose
any privilcged communication.

Despite subsection {1), the Director may, by notice in writing to
any lawyer who the Director has reason to believe may have
acted for any person who may be connected with any investi-
gation, require that lawyer to supply to the Director the last
known namec and address of that client.
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(4)

(3)

(6)

N

For the purposes of this section, a communicaticn is a privi-

leged communication only if—

(a} itisaconfidential communication, whether oral or writ-
ten or made dircctly or indircetly through an agent,
passing between—

{1y  a lawyer in his or her professional capacity and
another lawyer in that capacity; or

(ii)  a lawyer in his or her professional capacity and
his or her client; and

(by it is made or brought into existence for the purpose of
obtaining or giving lcgal advice or assistance; and

(c} itis not made or brought into cxistence for the purposc
of committing or [urthering the commission ol some
illegal or wronglul act.

If the information or document consists wholly of payments,

income, expenditure, or financial transactions of a specified

person (whether a lawyer, his or her client, or any other

person), it is not a privileged communication if it is contained

in, or comprises the whole or part of, any book, account,

statement or other record prepared or kept by the lawyer in

connection with—

(a) a trust account of the luwyer within the meuning of
section 2 of the Law Practitioners Act 1982: or

(b)  the operation of a financial institution within the mean-
ing of scction 3 of the Financial Transactions Reporting
Act 1996.

If uny person refuses to disclose any information or document
on the ground that it is a privileged communication under this
section, the Director or that person may apply to a District
Court Judge for an order determining whether or not the claim
of privilege is valid.

For the purposes of determining any application under sub-
section (5), the District Court Judge may require the informa-
tion or document to be produced to him or her.

For the purposcs of this scction, the term lawyer means a
barrister or solicitor of the High Court, and rcfercences to a
lawyer include a irm in which he or she is a partner or is held
out 1o be a partner.

Compare: 1990 No 51 s 24
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Certain provisions not to apply to police, inland revenue,

statistics, and reserve bank officers

Nothing in sections 111 to 114 requircs any of the following

persons to comply with any requircment imposcd under any of

those sections—

(a)y  any person acting in his or her capacity as an oflicer of
the Inland Revenue Department:

(b) any person acting in his or her capacity as a member of
the police or the Police Department:

(c} any person acting in his or her capacity as a member of
Statistics New Zealand:

(d) any person acting in his or her capacity as an officer or
employee of the Reserve Bank ol New Zealand.

Compare: 1990 No 51 5 25

Privilege against self-incrimination no excuse

No person is excused from answering any question, supplying
any information, producing any document, or providing any
explanation under any ol sections 111 to 114 on the ground that
to do so would or might incriminate or tend to incriminate that
person.

Compare: 1990 No 51 5 27

Admissibility of evidence
Admissibility of evidence
No cvidenece that is lawfully obtained under any of sections 111
to 114 is inadmissible by rcason only of the fact that it was so
obtained.
This section is subject to section 171.
Compare: 1990 No 51 5 26

Admissibility of self-incriminating statements

A sell-incriminating statement made orally by a person
(whether or not the statement is recorded in writing) in the
course of answering any question, or supplying any informa-
tion, or producing any document, or providing any explana-
tion, as required under any of sections 111 to 114, may be used in
cvidence against that person only in a prosccution for an
offence where the person gives evidence inconsistent with the
stalement.
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Despite subsection (1), any statement made in relation to—

(a)

(b)

a refusal or failure to answer any question, supply any
information, produce any document, provide any cxpla-
nation, or comply with any other requircment may be
used in evidence against that person in any prosecution
for any offence under section 158 arising [rom that
refusal or failure:

the answering of any question in a way that is false or
misleading in a material particular, or the supply of any
information, or the production of any document, or the
providing of any cxplanation that is false or mislcading
in a matcrial particular, may be uscd in cvidence against
that person in any prosecution lor any oflence under
section 158 arising from that act.

Compare: 1990 No 51 s 28

Admissibility of evidence given to court or Official
Agsignee
Subsection (2) applies il—

(@)

(b)

any person is examined before a court, or a registrar of a
court, or the Official Assignee, pursuant to an order
made under Parts 1 and 2; or

any person is required to furnish to the Official
Assignce a statcment on oath.

Il this subsection applies—

(@)

any self-incriminating statement or disclosure made by

the persen in response to the question or any self-

incriminating statement furnished in response to the
requirement is not admissible against that person in any
civil or criminal proceedings, other than—

(iy  a procceding for giving falsc cvidence in the
course ol the examination or, as the case may
require, for making any lalse stalement in any
statement so fumnished; or

(ii) the prosecution of that person for an offence
against section 108 of the Crimes Act 1961; or

(iii) the proceedings in relation to which the statement
was made or the document was given:
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(b)  any other evidence provided by the person is admissible
in civil or criminal proceedings, subject to any enact-
ment or tule of law to the contrary.

Compare: 1991 No 1205 49

Arrangemenis 10 avoid operation of Parits I and 2 or
Sentencing Act 2002

173 Arrangements to avoid operation of Parts 1 and 2 or

(1)

(2)

()

(4)

104

Sentencing Act 2002

In this section, arrangement means—

(a)  any agreement, arrangement, understanding, promise of
undertaking whether express or implied and whether or
not enforceable or intended to be enforceable at law;
and

(b)  any scheme, plan, proposal, action, course of action, or
course ol conduct,

If the High Court (or if the matter relates to an instrument of

crime in relation to which proceedings were commenced in

the District Court. the District Court) is satisfied that a person

has an arrangement for the purposcs of directly or indircetly

defeating, avoiding, preventing, or impeding the opceration of

Parts 1 and 2 or sections 1424 to 1420 of the Sentencing Act 2002

in any way, the court may—

(a) make an order declaring the arrangement to be void
wholly or in part; or

(b)  make an order varying the arrangement in whole or in
part.

The High Court or District Court may also make other orders

that it considers necessary in the circumstances o give elfect

to an order made under subsection (2), including, without limita-

tion, an order to do all or any of the following:

(a} dispose of property (including selling property):

(b)  pay money to any person:

(c} disposc of the procecds of any disposal of the property:

(d) crcate a charge on property in favour of a person and
enlorce that charge.

The High Court or District Court may rescind or vary any

erder made under this section.

Compare: Criminal Asscts Recovery Act 1990 5 59 (NSW)
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Notices

Giving of notices

If a notice or other document is to be given 1o a person lor the

purposes of Parts 1 and 2, it may be given—

(a} by delivering it personally to the person; or

(b) by delivering it at the usual or last known place of
residence or business of the person, including by fac-
simile; or

(c} by sending it by pre-paid post addressed to the person at
the usual or last known place of residence or business of
the person.

If a notice or other document is to be given to a corporation for
the purposes of Parts 1 and 2, service on an officer of the
corporation, or on the registered office of the corporation, in
accordance with subsection {1) 15 decemed to be service on the
corporation.

If a notice or other document is to be given to a partnership for
the purposes of Parts 1 and 2, service on any one of the partners
in accordance with subsections (1} and {2) is deemed to be service
on the partnership.

Il a notice or other document is sent by post o a person in
accordance with subsection {1){c), it is deemed, in the absence of
proot to the contrary, to have been given on the 3rd day after
the day on which it was posted.

Effect of death

Effect of death

Any notice authorised or required to be given to a person

under Parts 1 and 2 is, if the person is dead, sutficiently given if

given to the person’s legal personal represcntative.

A reference in Parts 1and 2 (0 an interest in property ol a person

is, in the case of a person who is dead, a reference to an

interest in the property that the person had immediately before

death.

An order can be applied for and made under Parts 1 and 2—

(a) in respect of a person’s inlerest in property even il the
person is dead; and

(b)  on the basis of the activities of a person who is dead.
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176
(1)

177

178

179

106

Effect of death of joint owner of restrained property

If a person has an interest in property as joint owner of the
property, the person’s death after a restraining order is made
in respect of the interest docs not (while the order is in foree)
operale o vest the interest in the surviving joint owner or
owners and the restraining order continues to apply 1o the
interest as if the person had not died.

An assets forfeiture order or instrument forfeiture order made
in respect of that interest applics as if the order took cffect in
relation to the interest immediately before the person died.
If a restraining order ceases to apply to an interest in property
without an assets forfeiture order or instrument forfeiture
order being made in respect of that interest, subsection (1} is
taken not to have applied to the interest.

Repeal

Repeals
The Proceeds of Crime Act 1991 (1991 No 120} is repealed.

Transitional provisions

Proceeds of Crime Act 1991 continues in force for

certain purposes

Despite section 177, the Proceeds ol Crime Act 1991 continues

in force for the purposes of—

(a) continuing and completing any proceedings or other
matter commenced under that Act before the com-
mencement of Parts 1 and 2 (including the making or
enforcement of any order arising from those
proccedings):

(b)  the exercise of any power or function under that Act in
relation 10 any matter referred o in paragraph (a).

Regulations and rules

Regulations

The Governor-General may rom time (o time, by Order in

Council, make regulations for all or any of the following

purposes:

(a} prescribing applications, notices, and other documents
for the purposes of Parts 1 and 2 and requiring their use:
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180

181

182

183

(b  prescribing forms for the purposes of Parts 1 and 2 and
requiring their use:

(c} providing for the service of notices and other docu-
ments under Parts 1 and 2 to be dispenscd with in such
circumstances as are specified in the regulations:

(d) prescribing or providing for the costs recoverable by the
Official Assignee under section 87:

(e) setting out procedures for the return or disposal of docu-
ments or other evidence seized, produced, or surren-
dered under subpart 7:

(f)  providing for such other matters as arc contemplated
by, or arc nccessary for giving full effect to, Parts 1 and 2
and for its due administration.

Compare: 1991 No 120 s 89

Rules

The Governor-General may from time to time, by Order in
Council, make rules regulating the practice and procedure of
courts in proceedings under Parts 1 and 2,

Compare: 1991 No 120 s 90

Subpart 10—Conscquential amendments to other
enactmenits

Amendments to Crimes Act 196]

Amendments to Crimes Act 1961
Sections 182 to 184 amend the Crimes Act 1961.

Defence of enforcement of enactment

Scction 244(b) is amended by omitting “Proceeds of Crime
Act 19917 and substituting “Criminal Proceeds {(Recovery)
Act 2006” .

Destruction of relevant records made by use of
interception device

Scction 3127 is amended by inscrting the following subscction
alter subsection (1):

“(1A) In subsection (1), proceedings includes proceedings under

sections 142A to 1420 of the Sentencing Act 2002 and any
proceedings under the Criminal Proceeds (Recovery) Act
2006.”
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184

185

186
(1)

(2)

187

188

108

Restriction on admissibility of evidence of private

communications lawfully intercepted

Scction 312N is amended by repealing paragraph (i) and sub-

stituting the following paragraphs:

“(i) offences of 2 or more of those kinds specified in
paragraphs (a) to (h); or

“(j> an offence specified in paragraphs (a) to (h) and the
evidence is relevant to a proceeding under the Criminal
Proceeds (Recovery) Act 2006 or a procecding under
sections 1424 te 1420 of thc Scntencing Act 20027

Amendments to Customs and Excise Act 1996

Amendments to Customs and Excise Act 1996
Sections 186 to 188 amend the Customs and Excise Act 1996,

Detention of goods suspected to be tainted property

Section 166A is amended by omitting the heading and substi-

tuting the hcading “Detention of goods suspected to be

instrument of crime or tainted property”.

Section 166A is amended by repealing paragraph (¢) and

substituting the following paragraph:

“(c) he or she has good cause to suspcect that the goods arc an
instrument of crime or tainted property (as those terms
are defined in section 5(1) of the Criminal Proceeds
{Recovery) Act 2006).”

Further provisions about detention under section 166A
Section 166C(4)(d) is amended by omitting “Proceeds of
Crime Act 19917 and substituting “Criminal Proceeds
(Recovery) Act 2006™.

Return of goods detained under section 166A

Section 166D(3) is amended by repealing paragraph (a) and

substituting the following paragraph:

“(a) an information is laid in respect of the relevant qualily-
ing lorfeiture offence {as deflined in section 5(1} of the
Criminal Proceeds (Recovery) Act 2006); or™.
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189

190

Amendment to Evidence Act 1908

Amendment to Evidence Act 1908
Section 190 amends the Evidence Act 1908,

Undercover police officers
Section 13A is amended by adding the following subsection:

*(10) This section also applies with any necessary modifications in

any case where a person is being proceeded against or is 10 be
proceeded against under—

“(a) the Criminal Proceeds (Recovery) Act 2006; or

“(b) sections 1424 to 142Q of the Sentencing Act 2002.”

Amendments fo Financial Transactions Reporting Act 1996

191

192

193
(1)

)

194

195

Amendments to Financial Transactions Reporting Act
1996

Sections 192 to 201 amcnd the Financial Transactions Report-
ing Act 1996.

Title amended

The title is amended by omitting “Proceeds of Crime Act
1991 and substituting “Criminal Proceeds (Recovery) Act
2006 .

Verification of identity where money laundering or
proceeds of crime suspected

The heading to section 11 is amended by omitting “proceeds
of crime” and substituting “significant criminal activity”.
Scction 11{1}b)(ii} is amended by omitting “Procceds of
Crime Act 1991” and substituting “Criminal Proceeds
(Recovery) Acl 2006”.

Offences

Section 13(1})(Gi}B) is amcnded by omitting “Proceeds of
Crime Act 19917 and substituting “Criminal Proceeds
(Recovery) Acl 2006”.

Financial institutions to report suspicious transactions
Section 15(1)(b)(ii) is amended by omitting “Proceeds of
Crime Act 19917 and substituting “Criminal Proceeds
(Recovery) Act 2006™.
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196

197

(1)

(2)

198

199

200
(M

(2)

110

Auditors may report suspicious transactions

Section 16{b} is amended by omitting “Proceeds of Crime Act
1991™ and substitnting “Criminal Procceds (Recovery) Act
2006” .

Protection of identity of persons making suspicious

transaction reports

Section 21(2)ib) is amended by omitting “Proceeds of Crime

Act 19917 and substitnting “Criminal Procceds (Recovery)

Act 2006 .

Section 21(2) is amended by repealing paragraphs (¢) and (d)

and substituting the following paragraphs:

“(cy any activity rclating to an application for a restraining
order, asscts forfeiture order, or profit forfeiture order
under the Criminal Proceeds (Recovery) Act 2006:

*(d) any activity relating to the making ol an instrument
forfeiture order under section 142N of the Sentencing Act
2002:

“(ey the administration of the Mutual Assistance in Criminal
Matters Act 1992.”

Offences

Section 22(1)(b)(i1) is amended by omilling “Proceeds of
Crime Act 19917 and substituting “Criminal Proceeds
(Recovery) Act 2006™.

Commissioner to issue guidelines relating to reporting of
suspicious transactions

Section 24(1)a)(i) is amended by omitling “Proceeds of
Crime Act 19917 and substituting “Criminal Proceeds
(Recovery) Act 2006™.

Application of Privacy Act 1993

Section 28{c} is amended by omitting “Proceeds of Crime Act
1991 and substituting “Criminal Proceeds (Recovery) Act
2006”.

Section 28 is amended by repealing paragraphs (d) and {e) and
substituting the following paragraphs:
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201
(M

(2)

“(d) any activity relating to an application for a restraining
order, assets forfeiture order, or profit forfeiture order
under the Criminal Proceeds (Recovery) Act 2006:

“(cy any activity rclating to the making of an instrument
forleiture order under section 142N of the Sentencing Act
2002:

“(f) the administration of the Mutuul Assistance in Criminal
Matters Act 1992.”

Application of Privacy Act 1993

Section 43(b) is amended by omiuding “Proceeds of Crime Act

1991 and substituting “Criminal Proceeds (Recovery) Act

2006”.

Section 43 is amended by repealing paragraphs (¢) and (d) and

substituting the following paragraphs:

“(c) any activity relating o an application {or a restraining
order, assets forfeiture order, or profit forfeiture order
under the Criminal Proceeds (Recovery) Act 2006:

“(d) any activity relating to the making of an instrument
fortfeiture order under section 142N of the Sentencing Act
2002:

“(cy thc administration of the Mutual Assistance in Criminal
Matters Act 1992,

Amendments to International Crimes and International

202

203
(M

(2)

Criminal Court Act 2000

Amendments to International Crimes and International
Criminal Court Act 2000

Sections 203 10 207 wmend the International Crimes and Inter-
national Criminal Court Act 2000,

Interpretation

Paragraph (b) of the delinition of forfeiture order in section 4
is amended by omitlling “pecuniary penalty order” and substi-
tuting “profit forfeiture order”.

The definition of tainted property in section 4 is repealed and
the following definition substituted:

“tainted property, in relalion 1o an international crime,
medns any—
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204

“(1)

205

206

“130
“(D

“2)
“@3)

12

“(a) instrument of crime as defined in seetion 5{1) of the
Criminal Proceeds (Recovery) Act 2006; or

“(b) tainted property as defined in section 5(1) of the Criminal
Proceeds (Recovery) Act 20067

Attorney-General may authorise measures
Section 112(1) is repealed and the following subsection
substituted:

If the Atorney-General gives authority for the request lor

assistance in identifying, tracing and [reezing, or seizing

tainted property to proceed, the Attorney-General may

authorise the appropriate New Zealand authority to apply for 1

or more of the following orders or warrants:

“(a) a search warrant under section 107 or 109 of the Criminal
Proceeds (Recovery) Act 2006:

“(b) any restraining order madc under the Criminal Procceds
{Recovery) Act 2006:

*(cy a production order under section 112 of the Criminal
Proceeds (Recovery) Act 2006.”

Method of registration of order

Scction 128(3) and (4) arc amended by omitting “Proceeds of
Crimes Act 19917 and substituting in cach casc “Criminal
Proceeds (Recovery) Act 2006”.

New sections 130 and 131 substituted
Sections 130 and 131 are repealed and the following sections
substituted:

Effect of registration of order

A forfeiture order registered under section 128 has effect and

may be enforced as if it were a profit forfeiture order—

“{a) made by the High Court under the Criminal Proceeds
{Recoveryy Act 2006; and

“(b) entered on the date of registration.

Subsection (1) applies subject to sections 132 and 133.

If a forfeiture order is registered under section 128,—

“(a) subpart 3 of Part 2 of thc Criminal Procceds (Recovery)
Act 2006 so far as is applicable and with any nccessary
modifications, and except o the extent that this Act
provides otherwise, applies in relation to the order; and
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“(4)

“131

“(1)

“(2)

207

“(b) the property must be disposed of, or otherwise dealt
with. in accordance with the order of, or directions
given by, the ICC and the Attorney-Genceral may give
such dircctions as may bc neeessary to give cffect to
that order or those directions; and

“(¢)y if, for any reason, the Atlorney-General is not able o
dispose of the property in accordance with the 1CC’s
order or directions, the Attorney-General may, after
consulting with the ICC, arrange for the property to be
transferred to the person in whom it was vested immedi-
atcly before the forfeiture order was madc.

A restraining order registered in accordance with section

112¢2) has effect, and may be enforced, as if it were a

restraining order—

“{a) made under the Criminal Proceeds (Recovery) Act 2006;
and

“(b) entered on the date of registration.

Forfeiture order may be treated as profit forfeiture

order

If the Attorney-General is unable to give effect to a forfeiture

order, the Attorney-General must take measures to recover—

“(a) the value specified by the TCC as the valuc of the tainted
property ordered by the ICC to be forfeited; or

*(b) il the ICC has not specified the value of the tainted
property, the value that, in the opinion of the Atlormey-
General, is the value of the tainted property ordered by
the ICC to be forfeited.

In a casc to which subseetion (1) applics, the forfeiture order is

to be trecated as a profit forfeiture order for the cquivalent

amount and may be enforced accordingly as il it were a profit

lorfeiture order—

“(a) made by the High Court under the Criminal Proceeds
(Recovery) Act 2006; and

“(b) entered on the date of registration.”

Cancellation of registration order

Section 134(4) is amended by omitling “Proceeds ol Crime
Act 19917 and substituting “Criminal Proceeds {(Recovery)
Act 20067 .
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208

209

210

211

212

213

114

Amendments to International War Crimes Tribunals

Act 1995

Amendments to International War Crimes Tribunals
Act 1995

Sections 209 to 211 umend the International War Crimes Tribu-
nals Act 1995,

New section 43 substituted
Scction 43 is repealed and the following section substituted:

Effect of registration of order

Subject to sections 44 to 47, a forfeiture order registered in
accordance with section 42 has effect and may be enforced as
if it were a profit forfeiture order made by the High Court
under the Criminal Proceeds (Recovery) Act 2006 and cntered
on the date of registration.”

Registered forfeiture orders

Section 44 is amended by repealing paragraph (a) and substi-

tting the following paragraph:

“(a) subpart 3 of Part 2 of the Criminal Proceeds (Recovery)
Act 2006 so far as is applicable and with any necessary
modifications, and except to the extent that this Act
provides otherwise, applies in relation to the order;
and”.

Cancellation of registration of forfeiture order

Section 47¢{4) is amended by omiuding “Proceeds of Crime Act
1991” und substituting “Criminal Proceeds (Recovery) Act
20067,

Amendment to Judicature Act 1908

Amendment to Judicature Act 1908
Section 213 amends the Judicature Act 1908.

Application of Part 4A

Rule 4538D(1)a)(xvii) of Schedule 2 is amended by omilting
“Proceeds of Crime Act 19917 und substituting “Criminal
Proceeds (Recovery) Act 2006 .

15

20

30



Criminal Proceeds (Recovery) Part 2 c1 217

214

215

“(7)

“(8)

“(9)

216

217

Amendments to Legal Services Acr 2000

Amendments to Legal Services Act 2000
Sections 215 and 216 amend the Legal Services Act 2000.

When legal aid may be granted: civil matters

Section 9 is amended by adding the following subsections:

The Agency may grant legal aid to an applicant in respect of a

civil proceeding under the Criminal Proceeds (Recovery) Act

2006 if the Agency considers that the interests of justice

require that the applicant be granted legal aid.

In considering whether or not the interests of justice require

that an applicant be granted legal aid under subsection {7), the

Agency must have regard 10—

“(a) whether there are any serious consequences lor the
applicant if legal aid is not granted; and

“(b) whether there ure any complex factual, legal or eviden-
tial matters in the proceeding that require the applicant
to be legally represented.

Subsections (3) and (4) do not apply to an application lor legal

aid in respect ol a civil proceeding under the Criminal Pro-

ceeds (Recovery) Act 2006.”

Schedule 1 amended

Schedule 1 is amended by repealing clanse 3(2){c) and substi-

tuting the following paragraphs:

“(c) the value of the subject matter of the proceedings,
unless the Agency determines a proportion of that value
that should be included in the assessment of the per-
son’s total assets; and

“(d) thc value of any property that is the subject of a
restraining order under the Criminal Procceds {(Recov-
ery) Act 2006.”

Amendment (o Misuse of Drugs Act 1975

Amendment to Misuse of Drugs Act 1975
Section 218 amends the Misuse ol Drugs Act 1975,
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218

219

220

Laundering proceeds of drug offences

Section 12B(6)(b) is amended by omitting “Proceeds of
Crime Act 19917 and substituting “Criminal Proceeds
(Recovery) Act 2006™.

Amendment to Summary Proceedings Act 1957

Amendment to Summary Proceedings Act 1957
Section 220 amends the Summary Proceedings Act 1957,

Part 2 of Schedule 1 amended

Part 2 of Schedule | of the Summary Proceedings Act 1957 is
amended by omitting the item rclating to the Procceds of
Crime Act 1991 and substituting the fellowing item:

Criminal Proceeds (Recovery) 156 C“.onFrm-'entim‘l (?f restraining orders or
Act 2006 IOI’UI“L]TJ I’cslr‘.-lmmg arcders
157 Contravention of forleiture orders or
torcign torfeiture orders
158 Failing 10 comply with notices, orders,
and scarch warrants
160 OfTence o disclose existence or
operation of search order
161 OfTence of obstruction

221

222
(H

2

116

Amendment to Tax Administration Act 1994

Amendment to Tax Administration Act 1994
Section 222 amends the Tux Administration Act 1994,

Officers to maintain secrecy

Scction 81(4) is amended by inscrting the following para-

graph after paragraph (g):

“(ga) communicating to any dauthorised person (as defined in
section 104(1) of the Criminal Proceeds (Recovery) Act
2006) any information required for the purpose specified
in subsection {2){h) of that section:”.

Section 87(4) is amended by inserting the following para-

graph alter paragraph {d):

“(da) where it is given to any authorised person (as defined in
section 104{1) of the Criminal Proceeds (Recovery) Act
2006}, bc kept by the Dircctor as a permanent record:™.
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223

224

225

226

227

“51

Amendments to Terrorism Suppression Act 2002

Amendments to Terrorism Suppression Act 2002
Sections 224 to 230 amend the Terrorism Suppression Act
2002,

Prohibition on dealing with property of, or derived or
generated from property of, terrorist and associated
entities

Section 9(3)b) is amended by omilling “section 50 ol the
Proceeds of Crime Act 19917 and substituting “section 80 of
the Criminal Proceeds (Recovery) Act 2006 .

Further provisions about detention under section 47A
Scction 47C(5)(d) is amended by omitting “Procccds of
Crimec Act 19917, and substituting “Criminal Procccds
(Recovery) Acl 2006”.

Variation, revocation, or expiry of direction

Section 50(3)(b) is repealed and the following paragraph

substitnted:

*(b) on a florleiture order being made under section 55 in
relation to the property concerned, in which case section
85 of the Criminal Proceeds (Recovery) Act 2006 (as
modified and applied by section 57(c) of this Act)
applies.”

New section 51 substituted

Section 51 is repealed and the following section substituted:

Further provisions on management of property subject

to section 9

The following scctions of the Criminal Procceds (Recovery)

Act 2006 apply, with the lollowing (and any other necessary)

modilications, 10 property that is the subject ol a direction

under section 48, as if the direction were a restraining order

under that Act:

“(a) section 27 (which relates to the registration of
restraining orders):

“(b) section 32 {which rclates to applications for orders that
certain dispositions or dealings be sct aside, except that
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228

=57

118

“(e)

“(d)

()

“(H)

“(g)

“(h)

the applications must be made by the Attorney-
General):

section 80 (which rclatcs to powers of the Official
Assignee to prescrve the value of property):

section 81 {which relates 1o the Official Assignee’s lia-
bility for payment ol rates, elc, on the property):
section 87 (which relates to costs recoverable by the
Official Assignee, and any regulations made under that
Act for the purposes of that section apply, with any
necessary modifications, accordingly):

sections 88 to 90 (which rclate to the Official Assignee
making and revoking dclegations, except that the dele-
gations must relate only to functions and powers of the
Official Assignee under this Act):

section 156 (which makes it an offence to dispose of or
deal with the property in contravention of 4 restraining
order, knowing that the restraining order has been made
in respect of the property):

section 164 (which rclates to an indemnity for cnforce-
ment officers, cxcept that the indemnity must relate
only to the exercise or performance, or purported exer-
cise or perlormance, or omission 1o exercise or perform,
functions and powers of the Official Assignee under
this Act).”

New section 57 substituted
Section 57 is repealed and the following section substituted:

Further provisions relating to orders under section 55
The following sections of the Criminal Proceeds (Recovery)
Act 2006 and the Sentencing Act 2002 apply, with the follow-
ing (and all other neeessary) modifications, to the making,
cffect, operation, and discharge of an order under section 55,
as il the order were an instrument lorfeiture order under section
142N of the Sentencing Act 2002:

()

sections 70, 72, and 73 of the Criminal Proceeds (Recov-

ery) Act 2006 (which relate to the effect of the order)

except that—

“(iy the reference in section 73{2) to the Official
Assignee must be read as a reference to the Attor-
ncy-General, and the property may be disposed
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229

“71

230

231

of or otherwise dealt with in accordance with any
direction of the Attorney-General; and

“(i1) rcferences in seetion 73 to an instrument forfeiture
order must be read as reference to an order under
section 33(2) or section 35 of this Act:

“(b) section 85 of the Criminal Proceeds (Recovery) Act 2006

(which relates to the Official Assignee discharging the

order), except that the relevant appeal period in relation

to the making of an order under section 35(2) or section

35 of this Act means the period ending—

“{i}) when the time for bringing on appeal against the
decision of the Court cxpires, if no such appeal
has been brought; or

“(ii) il an appeal against the decision of the Court has
been brought, when the appeal is finally deter-
mined or withdrawn, whichever occurs first:

“(c) section 142N(3){a), (4), and (5) of the Sentencing Act 2002

{(which relates to the terms of the order and to any
dircctions that arc necessary and convenicnt for giving

cffect to 1t).”

New section 71 substituted

Section 71 is repealed and the following section substituted:

Criminal Proceeds (Recovery) Act 2006 not affected

Nothing in this Act allects the Criminal Proceeds (Recovery)

Act 2006.”

Section 81 repealed
Scction 81 is repealed.

Part 3

Amendments to Mutual Assistance in Criminal

Matters Act 1992 and Sentencing Act 2002

Subpart 1—Amendments (0 Mutual Assistance in

Criminal Matters Act 1992
Purpose of subpart

The purpose ol this subpart is to amend the Mutual Assistance
in Criminal Matters Act 1992 so (hat it applies to foreign
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232

233
(N

)

restraint and foreign forfeiture schemes that are civil, as well
as criminal, in nature.

Principal Act amended
This subpart amends the Mutual Assistance in Criminal Mat-
ters Act 1992,

Interpretation
Scction 2(1} is amended by inscrting the following definition
belore the definition of Central Authority:

“assets forfeiture order has the same meaning as in section
5(1) of the Criminal Proceeds (Recovery) Act 2006™.

The dcfinitions of doecument and financial institution in
section 2(1) are repealed and the following definitions
substituted:

“Director or Director of Criminal Proceeds Confiscation
has the same meaning as in seetion 5{1) of the Criminal Pro-
cceds (Recovery) Act 2006

“document has the same meaning as in section 5(1) of the
Criminal Proceeds (Recovery) Act 2006

“examination notice means a notice issued under section 114
of the Criminal Procceds (Recovery) Act 2006

“financial institution has the same meaning as in section 3 of
the Financial Transactions Reporting Act 19967

The definition of foreign drug-dealing offence in section
2(1) is repealed.

The definition of foreign forfeiture order in section 2(1) is
repealed und the following definition substituted:

“foreign forfeiture order means—

*(ay an order made under the law ol a loreign country by a
court or other judicial authority for the lorleiture of
property that is—

“(i) tainted property (as defined in relation to Part 3);
or
“(ii) property of a person who has unlawfully bene-
fited from significant forcign criminal activity; or
“111) an instrument of crime (as defined 1n relation to
Part 3); or
“(b) a foreign pecuniary penalty order”,
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(3)

(©)

(7)

The definition of foreign pecuniary penalty order in section
2(1) is repealed and the following definitions substituted:
“foreign order means a loreign lorfeiture order or a loreign
restraining order

“foreign pecuniary penalty order means an order, made
under the law of a foreign country by any court or other
judicial authority, imposing a pecuniary penalty in respect of
benefits derived by a person from significant forcign criminal
activity (whether proved (o a civil or criminal standard); but
does not include an order for the payment of a sum ol money
by way of compensation, restitution, or damages to an injured
person’”.

The definition of foreign restraining order is repealed and
the following definition substituted:

“foreign restraining order means an order made under the
law of a foreign country by a court or other judicial authority
that—

“(a) restraing a particular person, or all persons, from dceal-
ing with the property specified in the order; and

“(b) relates to—

“(i) tainted property (as defined in relation to Part 3);
or

“(ii) property of a person who has unlawfully bene-
fited from significant foreign criminal activity; or

“111) an instrument of a crime (as defined in relation to
Part 3}; or

“(iv) property that will satisly some or all ol a loreign
pecuniary penalty order”,

The definition of foreign serious offence in section 2(1) is

repealed and the tollowing definition substituted in its appro-

priatc alphabhetical order:

“foreign qualifying forfeiture offence means—

“{a) an offence in a foreign country that is punishable in that
country by a maximum term of imprisonment of 5 years
or more (including an attempt to commit, conspiring to
commit, or being an acccssory to an offence if the
maximum term of imprisonment (or that attempt, con-
spiracy, or activity is 5 years or more); and
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(8)

&)
(10)
(11

(12)

“(b) an offence under the law of a foreign country that is a
party to the United Nations Convention against Trans-
national Organiscd Crime, donc at New York on
15 November 2000 if—

“(i) 1t is punishable by imprisonment lor a term of 4
years or more; and

“(ii) there are reasonable grounds to suspect that it is
transnational in nature (as defined in articles 3(2)
and 18(1) of that convention) and involves an
organised criminal group (as defined in article
2(a) of that convcntion)™.

The deflinition of forfeiture order in section 2(1) is repealed

and the following definitions substituted:

“forfeiture order has the same meaning as in section 5(1) of
the Criminal Proceeds (Recovery) Act 2006

“instrument forfeiture order has the same meaning as in

section 5(1) of the Criminal Proceeds (Recovery) Act 2006

“instrument of crime—

*(a)y inrelation to Part 2, has the same meaning as in section
5(1) of the Criminal Proceeds (Recovery) Act 2006; and

“(b) inrelation to Part 3, means any property used, wholly or
in part, to commit or facilitate the commission of a
foreign qualifying forfeiture offence”.

The definition of monitoring order in scction 2(1) is

repealed.

The definition of pecuniary penalty order in section 2(1) is

repealed.

The definition of Proceeds of Crime Act in section 2(1) 18

repealed.

The definition of production order in section 2(1) is repealed

and the following definitions substituted:

“production notice mcans a notice issucd under section 111 of

the Criminal Proceeds (Recovery) Act 2006

“production order meuns an order made under seetion 113 of

the Criminal Proceeds (Recovery) Act 2006

“profit forfeiture order has thc samec mcaning as in section

5(1) of the Criminal Proceeds (Recovery) Act 20067,
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(13) The definition of property and property-tracking document
in section 2(1) is repealed and the following definitions
substitnted:

“property has the same meaning as in section 5{1) of the
Criminal Proceeds (Recovery) Act 2006

“qualifying forfeiture offence has the same meaning as in
section 5(1) of thc Criminal Procceds (Recovery) Act 2006™.

(14) The delinitions of restraining order, serious offence, and
tainted property in section 2(1) are repealed and the follow-
ing definitions substituted:

“restraining order has thc same mcaning as in seetion 51} of
the Criminal Proceeds (Recovery) Act 2006

“significant criminal activity has the same meaning as in
section 5(1) of the Criminal Proceeds (Recovery) Act 2006
“significant foreign criminal activity

“(a) means an aclivity engaged in by a person in a foreign
country that if proceeded against as a criminal offence
in that country—

“(i) would amount to offending—

“(A) that consists of, or includes, 1 or more
offences punishable by a maximum term of
imprisonment of 5 ycars or more; or

“(B) [rom which property, proceeds, or benelils
of a value of S30,000 or more have,
directly or indirectly, been uacquired or
derived; and

“(ii) whether or not—

“(A) the person has been charged with or con-
victed of the offending; or

“(B) the person has been acquitted of the
olfending; or

“(Cy the person’s conviction lor the offending
has been quashed or set aside; and

“(b) includes an offence under the law of a foreign country
that is a party to the United Nations Convention against
Transnational Organised Crime, done at New York on
15 November 2000 if—

“(i) it is punishable by imprisonment for a term of 4
years or more; and
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(15)

“(2)

“(ii) there are reasonable grounds to suspect that it is
transnational in nature {as defined in articles 3(2)
and 18(1) of that convention) and involves an
organiscd criminal group (as defined in article
2(a) of that convention)

“tainted property—
“(a) in relation to Part 2, has the same meaning as in section

5(1) of the Criminal Proceeds (Recovery) Act 2006; and

“(b) in rclation to Part 3,—

“{i) mecans any property that has, wholly or in part,
been—

“(A) acquired as a result of signiflicant foreign
criminal activity; or

“(B) directly or indirectly derived tfrom signifi-
cant foreign criminal activity; and

“(ii) includes any property that has been—

“{A) acquired as a result of more than | activity
if at Icast 1 of those activitics is a signifi-
cant forgign criminal activity; or

“(B) directly or indirectly derived from more
than 1 activity if at least 1 of those activi-
ties is a significant foreign criminal activity

“unlawfully benefited from significant foreign criminal

activity mcans a person has knowingly, directly or indircetly,

derived a benelit [rom signilicant (oreign criminal activity

(whether or not the person deriving the benefit undertook or

was invelved in the significant foreign criminal activity)”.

Section 2(2) is repealed and the following subsection is

substitnted:

A relerence in this Act to criminal proceedings or a criminal

investigation includes proceedings or investigations into the

following matters:

“{a) revenue (including taxation and customs and excise
duties):

“(b) forcign exchange control:

“(cy the forfeiture of property as a result of the commission

ol an offence:

“(d) the restraint of dealings with property or [reezing assels
that may be forfeited as a result of the commission of un
offence:

10

15

20

25

30

35

40



Criminal Proceeds (Recovery) Part 3 ¢l 234

234

“2A

()

“(2)

“(3)

“(4)

(5)

“(e) imposing or recovering pecuniary penalties under, and
restraining dealing with property needed to satisty, a
forcign pecuniary penalty order imposced as a result of
the commission of an offcnce.”

New sections 2A and 2B inserted
The following sections are inserted after section 2:

Certain investigations relating to civil proceedings
deemed to be criminal investigations

An investigation certilied by the Atlorney-General 1o have
commenced in New Zealand relating to the restraint or forfei-
ture of property that is, or is suspected on reasonable grounds
to be or to be likely to be, any of the things in subsection (2)
must be treated as a criminal investigation for the purposes of
Part 2 despitc the related proceedings being civil in naturce.

The things referred 10 in subsection (1) are—

“(a) tainted property (as defined in relation to Part 2); or

“(b) property of a person who has unlawfully benefited from
significant criminal activity.

An investigation in a forcign country certificd by the Central

Authority for that country 1o have commenced in that country

relating (o the restraint or lorfleiture of property that is, or is

suspected on reasonable grounds to be or to be likely to be,

any of the things referred to in subsection (4) must be treated as

a criminal investigation for the purposes of Part 3 despite the

related proceedings being civil in nature.

The things referred 10 in subsection (3) are—

“(a) tainted property (as defined in relation to Part 3); or

“(b) property of a person who has unlawfully benefited from
significant criminal activity; or

“(cy an instrument of crime (as defined in relation to Part 3);
or

“(d) property that will satisfy all or part of a pecuniary
penalty order.

Investigations treated as criminal investigations under this

section are criminal matters for the purposes of Parts 2 and 3.
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“2B

“(1)

“(2)

“@3)

“(4)

“(3)

235

126

Certain civil proceedings deemed to be criminal

proceedings

A proceeding certified by the Attorney-General to have becn

instituted in respect of the forfeiture or restraint of property

that is, or is suspecied on reasonable grounds o be or 1o be

likely 1o be, any of the things referred 1o in subsection (2) must

be treated as a criminal proceeding for the purposes of Purt 2

despite being civil in nature.

The things referred to in subseetion (1) arc—

“(a) tainted property (as defined in relation to Part 2); or

“(b) property of a person who has unlawlully benefited (rom
significant criminal activity.

A proceeding certified by the Central Authority of the request-

ing country to have been instituted in respect of the forfeiture

or restraint of property that is, or is suspected on rcasonable

grounds to be or to be likely to be, any of the things referred to

in subsection (4) must be treated as a criminal proceeding

despite being civil in nature,

The things referred to in subseetion (3) are—

“{a) tainted property (as defined in relation to Part 3); or

“(b) property of a person who has unlawfully benefited from
significant forcign criminal activity; or

*(¢) aninstrument ol crime (as deflined in relation 10 Part 3),
or

“(d) property that will satisfy all of part of a foreign pecuni-
ary penalty order.

Proccedings treated as eriminal proceedings under this scetion

arc criminal matters for the purposcs of Parts 2 and 3.7

Ohject of Act
Section 4 is amended by repealing paragraphs (g) to (j) and
substituting the following paragraphs:
“(g) the Torfeiture of—
“(i) tainted property; and
“(ii) property of persons who have unlawfully bene-
fited from significant criminal activity or signifi-
cant foreign criminal activity; and
“(iii) instruments of crime; and
“(ivy property that will satisfy all of part of a forcign
pecuniary penalty order:
“(h) the location of property that may be lorfeited:
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“(i) the recovery of property to satisfy foreign pecuniary
penalty orders:

“(jy the restraining of dealings with property, or the freezing
of asscts, that may be forfeited.”

236 New headings and sections 21 and 22 substituted

The heading above section 21, section 21, the heading above
section 22, and section 22 are repealed and the following
hecadings and scctions substituted:

“Request to enforce orders under Criminal Proceeds
(Recovery) Act 2006

“21 Request to enforce orders under Criminal Proceeds

{Recovery) Act 2006

“(1Y The Attorncy-General may, if the circumstances in subsection

(2) exist, request a loreign country to make arrangements 10
enlorce any ol the lollowing in that country:

“(a) an assets forfeiture order:

“(b) a profit forfeiture order:

“(cy an instrument forteiture order:

“(d) a restraining order.

*(2) The circumstances are that the Atorney-General has reasona-

ble grounds 10 believe that some or all of the property to which
the order relates is located in the foreign country.

“Request to issue warrant, order, or nofice in
foreign country

“22 Request to issue warrant, order, or notice in foreign

country

“(1) The Attorney-General may, if a criminal matter has arisen in

New Zealand in respect of any of the things referred to in

subsection (2), rcquest a forcign country to issuc a warrant,

order, or notice similar to the following warrants, orders, or

notices made under the Criminal Proceeds (Recovery) Act

2006 in that country:

“(a) a restraining order:

“(b) a search warrant of the kind issued under section 107,
section 109, or section 116 of that Act:

“(c) a production notice:

“(d) a production order:

“(c) an cxamination notice.
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“2)

237

(H

)

()

(4)

&)

The things referred to in subseetion (1) are—

“{a) tainted property (as defined in relation to Part 2); or

“(b) property of person who has unlawfully bencfited from
significant criminal activity; or

*(¢) an instrument of ¢crime (as deflined in relation to Part
2).

Refusal of assistance

Scction 27(1) is amended by inscrting the following para-

graph after paragraph (a):

“(ab) the request relates to the bringing of proceedings of the
kind described in section 2B(3) that relate to an activity of
a political character; or™.

Scction 27(1) is amended by inscrting the following para-

graph alter paragraph (b):

“(ba) there are substantial grounds for believing that the
request has been made with a view to bringing proceed-
ings of the kind described in seetion 2B(3) that are of a
political character; or™.

Section 27(1) is amended by inserting the following para-

graph after paragraph (c):

“({ca) there are substantial grounds for believing that the
request has been made for the purpose of bringing pro-
ccedings of the kind described in seetion 2B(3) on account
ol a person’s colour, race, ethnic origin, sex, religion,
nationality, or political opinions; or”,

Section 27(2) is amended by inserting the following para-

graph after paragraph (a):

“(ab) the request relates to proceedings of the kind described
in section 2B{3), in respect ol conduct that, il it had
occurred in New Zealand, would not have constituted
significant criminal activity in New Zealand; or™.

Scction 27(2) is amended by inserting the following

paragraphs aftcr paragraph (b):

“(ba) the request relates to proceedings of the kind described
in section 2B{3) in respect of conduct that occurred, or is
alleged to have occurred, outside the foreign country
and similar conduct occurring outside New Zealand in
similar circumstances would not have constituted sig-
nificant criminal activity; or
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“(bb) the request relates to proceedings of the kind described
in section 2B{3) in respect of conduct that, if it had
occurrcd in New Zealand at the same time, could not
have becen the subject of proceedings of that kind
because of lapse of time or [or any other reason; or”,

(6) Section 27(2)}e) is repealed and the following paragraph
substituted:

“(cy thc provision of the assistance requested could
prejudice—

“{i}) acriminal investigation or criminal proceeding in
New Zeualand; or
“(ii) a proceeding of any kind under the Criminal Pro-
ceeds (Recovery) Act 2006 or sections 1424 to 1420
of the Sentencing Act 2002; or”.
(7)  Section 27(2)(g) is repealed and the Tollowing paragraph
substituted:

1 -

(g) the provision of assistance—

“(i) would impose an excessive burden on the
resources of New Zealand: or

“(il) rclates to a matter that is trivial in nature; or™.

238 New sections 54 to 62A and headings substituted
The heading above sections 54, sections 54 to 62, and the
heading above section 39 are repealed and the following sec-
tions and headings substituted:

“Requests to enforce foreign restraining orders and foreign
forfeiture orders

“54 Request to enforce foreign restraining order

“(1Y A forcign country may request the Attorney-General to assist
in cnforcing a forcign restraining order that relates to property
that is believed to be located in New Zealand.

“(2) The Attorney-General may authorise the Director to apply to
the High Court to register a foreign restraining order in New
Zealand if satisfied—

“(a) that the request from the forcign country relates to—
“(i) tainted property (as defined in relation to Part 3);
or
“(ii) property of a person who has unlawlully bene-
fited from significant foreign criminal activity; or
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“@3)
6655
(1)

“(2)

“56
“()

“2)

“(iii) an instrument of crime (as defined in relation to
Part 3); or
“(iv) property that will satisfy some or all of a forcign
pecuniary penalty order; and
*(b) that there are reasonable grounds o believe some or all
ol the property that is able 1o be restrained under the
foreign restraining order is located in New Zealand.
An authority issued under subseetion (2} must be in writing.

Request to enforce foreign forfeiture order

A foreign country may request the Attorney-General to assist

in enforcing a foreign forfeiture order that relates to property

that is reasonably believed to be located in New Zealand.

The Attorncy-General may authorise the Director to apply to

the High Court to register the loreign forleiture order in New

Zealand il satislied—

“(a) that the request from the foreign country relates to prop-
erty that may be forfeited under the foreign forfeiture
order and is specific property that—

“(i) Iis tainted property (as defined in relation to Part
3 or

“(i1) belongs to a person who has unlawfully benefited
from significant (oreign criminal activity; or

“(iii) is an instrument of ¢crime (as delined in relation o
Part 3); or

“(iv) will satisfy some or all of a foreign pecuniary
penalty order; and

“(b) thatthere are reasonable grounds to believe that some or
all of the property to which the order relates is located
in New Zealand.

An authority issued under subseetion (2) must be in writing.

Method for registering foreign orders in New Zealand

If the High Court is satisficd that a forcign order that the
Dircctor has applicd to register under section 54 or 55 is in force
in a loreign country, the High Court must make an order that it
be registered in New Zealand.

The Court must comply with section 149 of the Criminal Pro-
ceeds (Recovery) Act 2006 when registering a foreign order.
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“@3)

““)
*(5)

“©)

“(7)

“57
“(D)

“(2)

“(3)

““)

A foreign order, or an amendment to a foreign order (an

amendment), may be registered in the High Court in New

Zealand by registering cither of the following under the pre-

scribed procedure:

“(a) acopy of the foreign order or amendment sealed by the
court or other judicial autherity who made it; or

“(b) acopy of the foreign order or amendment authenticated
in accordance with section 63.

A copy of an amendment (whcether made before or after regis-

tration} may be registered in the same way as a forcign order.

An amendment does not have effect under this Act or the
Criminal Proceeds (Recovery) Act 2006 until it is registered.
An cxact copy of a scaled or authenticated copy of a forcign
order or an amendment must for the purposcs of this Act be
treated as il it is the sealed or authenticaled copy.

However, registration of an exact copy ceases to have effect
on the expiry of the period of 21 days commencing on the date
of registration unless, before the expiry of that period. the
scaled or authenticated copy is registered.

Effect of registering foreign orders in New Zealand

A foreign restraining order registered in New Zealand under

section 56 has effect, and may be enforced, as if it is a

restraining order—

“(a) madc by the High Court under the Criminal Procceds
{Recoveryy Act 2006; and

“(b) entered on the date it is registered.

Subsection (1) is subject to sections 142 to 146 of the Criminal
Proceeds (Recovery) Act 2006.

A forcign forfciture order registered in New Zcaland under

section 56 has eflect, and may be enforced, as il il is a

forfeiture order—

“(a) made by the High Court under the Criminal Proceeds
(Recovery) Act 2006; and

“(b) entered on the date it is registered.

Suhsection (3) is subjcct to sections 147 to 155 of the Criminal
Proceeds (Recovery) Act 2006.
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“58
“(1)

“2)

“(3)

Cancelling registration of foreign orders in New Zealand
The Attorney-General may at any time direct the Director to
apply to the High Court to cancel the registration in New
Zealand of—

“(a) a loreign restraining order; or

“(b) a loreign lorfeiture order.

Without limiting subseetion {1), the Attorney-General may give

a direction of that kind if the Attorney-General is satisfied—

“(a) that the order has, since being registercd in New
Zcaland, ceased to have cffect in the foreign conntry in
which it was made; or

“(b) that cancelling the order is appropriate having regard o
arrangements entered into between New Zealand and
the foreign country in relation to the enforcing of orders
of that kind; or

“(c) that the registration of the order in New Zealand contra-
vened section 56; or

“(d) that, in the casc of a forcign restraining order registered
in New Zealand, 1 year has passed since the foreign
country made the order; or

“(e) that, after consultation with the foreign country where
the order was made, it is desirable that the registration
of the foreign order be cancelled; or

“(f) that the foreign order has been discharged, wholly or in
part.

The High Court must cancel the registration ol a foreign order
in New Zealand if the Director applies, under a direction
under subsection {1), to the High Court to cancel the
registration.

“Requests by foreign countries for orders or warrants in

“59
“(1)

New Zealand

Request for search warrant in New Zealand
A foreign country may request the Attorney-General to obtain
the issuc of a scarch warrant in New Zealand in respect of a
criminal investigation or criminal proccedings relating to—
“(a) tainted property (as defined in relation to Part 3); or
“(b) property that belongs to a person who has unlaw/lully
benefited from significant foreign criminal activity; or
“(¢) an instrument of crime (as defined in relation to Part 3),
or
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“(d) property that will satisfy some or all of a foreign pecu-
niary penalty order.

“(2) After arequest is made, the Altorney-General may, il satisfied
of the matters in subsection (3), do any of the lollowing:

“(a) authorise ¢ member of the police to apply under section
130 of the Criminal Proceeds (Recovery) Act 2006 for a
search warrant under section 107 of that Act in relation to
that property:

“(b) anthorisc the Dircctor to apply under section 131 of the
Criminal Procceds (Recovery) Act 2006 for a scarch
warrant under section 109 of that Act in relation to that
property:

“(c) authorise the Official Assignee to apply under section
132 of the Criminal Proceeds (Recovery) Act 2006 for a
search warrant under section 116 of that Act in relation to
that property.

*(3) The matiers referred 1o in subsection (2) are—

“(a) that the request relates 1o a criminal investigation or
criminal proceedings relating to—

“(i) tainted property (as defined in relation to Part 3);
or

“(ii) property that belongs to a person who has unlaw-
fully bencefited from significant forcign criminal
activity; or

“{iii) an instrument ol ¢rime (as defined in relation o
Part 3); or

“(iv) property that will satisfy some or all of a foreign
pecuniary penalty order; and

“(b) that there are reasonable grounds for believing the prop-
erty is located in New Zealand.

“60 Interim foreign restraining order

“(1) Aforeign country may request the Attorney-General to obtain
the issue of an interim foreign restraining order in respect of
property that is believed to be located in New Zealand.

“(2) After a request is made, the Attorney-General may authorisc
the Director 1o make an application under section 134 of the
Criminal Proceeds (Recovery) Act 2006 [or an interim foreign
restraining order it the Attorney-General is satisfied that—
“(a) there is a criminal investigation in relation to—
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“61
“(1)

“(2)

“62
“(1)

“(2)

“(i) tainted property (as defined in relation to Part 3);
or

“(il) property that belongs to a person who has unlaw-
fully bencefited from significant forcign criminal
aclivity; or

“{iii) an instrument ol ¢rime (as defined in relation o
Part 3); or

“(iv) property that will satisfy some or all of a foreign
pecuniary penalty order; and

“(b) there are reasonable grounds to believe all or part of the
property to which the criminal investigation relates i
located in New Zcealand.

Request for production notice in New Zealand
A foreign country may request the Attorney-General to obtain
the issue of a production notice in New Zealand.

Aller a request is made, the Aworney-General may authorise
the Director 10 exercise his or her power under segtion 111 of
the Criminal Proceeds (Recovery) Act 2006 if the Attorney-
General is satisfied—

“(a) that the request relates to a criminal investigation that

relates to—
“(i) tainted property (as defined in relation to Part 3);
or

“(ii) property that belongs 1o a person who has unlaw-
fully benefited (rom significant loreign criminal
activity; or

“(iil) an instrument of crime (us defined in relation to
Part 3); or

“(iv) property that will satisty some or all of a foreign
pecuniary penalty order; and

“(b) that there are reasonable grounds to belicve that all or
part ol the property 1o which the criminal investigation
relates is located in New Zealand.

Request for production order in New Zealand
A foreign country may request the Attorney-General to make
an application for a production order in New Zcaland.

Aller a request is made, the Aworney-General may authorise
the Director to make an application to a Judge under section
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112 of the Criminal Proceeds (Recovery) Act 2006 it the Attor-
ney-General is satisfied that—
“(a) thc request relates to a criminal investigation that
rclates to—
“(i) tainted property (as defined in relation 1o Part 3);
or
“(ii) property that belongs to a person who has unlaw-
fully benefited from significant foreign criminal
activity; or
“(iii) an instrument of crime (as defined in relation to
Part 3}; or
“(iv) property that will satisfy some or all of a forcign
pecuniary penalty order; and
*(b) there are reasonable grounds to believe that all or part of
the property to which the criminal investigation relates
is located in New Zealand.

“62A Request for examination notice in New Zealand

“(1) A floreign country may request the Attorney-General 1o obtlain
the issue ol an examination notice in New Zealand.

“(2) After a request is made, the Attorney-General may authorise
the Director to exercise his or her power under section 114 of
the Criminal Procceds (Recovery) Act 2006 if the Attorney-
General s satisfied—

“(a) that the request relales 1o a criminal investigation that

relates to—
“(i) tainted property (as defined in relation to Part 3);
or

“(ii) property that belongs to a person who has unlaw-
fully benefited from significant foreign criminal
activity; or

“111) an instrument of crime (as defined 1n relation to
Part 3); or

“(iv) property that will satisly some or all ol a loreign
pecuniary penalty order; and

“(b) that there are reasonable grounds to believe that all or
part of the property to which the criminal investigation
relates is located in New Zealand.”
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239

240

Certificates given by Attorney-General

Section 64(2) is amended by omitting “Proceeds of Crime
Act” and substituting “Criminal Procceds (Recovery) Act
2006” .

Savings and transitional provisions

The Mutual Assistance in Criminal Matters Act 1992 con-

tinues in force as it did before the commencement of this Act

for the purpose of completing any request or any matter relat-

ing to or arising from a request made under that Act before the

commencement of this Act, including, without limitation,—

(a) taking action in relation to any matter relaling to an
application under the Mutual Assistance in Criminal
Matters Act 1992; and

(b)  continuing or completing any proceedings or other mat-
ter commenced under that Act; and

(c} cenforcing orders made or registered under that Act; and

(d) the cxercise of any power or function undcr the Act in
relation 10 any maller in paragraph {a).

Consequential amendment 1o Customs and Excise Act 1996

241

242

243

Amendment to Customs and Excise Act 1996
Section 242 amends the Customs and Excise Act 1996,

Return of goods detained under section 166A

Section 166D(3)b) is repealed and the following paragraph

substitnted:

“(b) a foreign country makes a request 0 the Auomey-
General under any of the following sections of the
Mutual Assistance in the Criminal Matters Act 1992:
“(i) section 54 (relating to a request to enforce a for-

eign restraining order); and
“(ii) section 60 (rclating to an interim forcign
restraining order).”

Subpart 2—Amendments to Sentencing Act 2002

Principal Act amended
This subpart amends the Sentencing Act 2002,
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244

245

246

247

Purpose
The purpose of this subpart is to establish a regime for the
forfeiture of instruments of crime as part of the sentencing
process.

Application

The amendments made to the Sentencing Act 2002 by this
subpart apply in respect of qualifying forfeiture offences com-
mittcd, or believed to have been committed, before, on, or
after the commencement of this subpart.

Interpretation

Section 4(1) is umended by inserting the following definitions
in their appropriate alphabetical order:

“forfeiture order has thc same meaning as in section 5{1) of
the Criminal Proceeds (Recovery) Act 2006

“instrument forfeiture order means an instrument forfeiture

order made under section 142N

“instrument of crime—

“(a) means property used (wholly or in part) to commit, or to
facilitate the commission of, a qualifying forfeiture
oftence; and

“(b) includes, in relation to a qualifying forfeiture offence
that is an offence against scction 8(1) or (2A) of the
Terrorism Suppression Act 2002, funds (as defined in
section 4(1) of that Act) allocated for the purpose of
commitling that ollence

“qualifying forfeiture offence—

“{a) means an offence punishable by a maximum term of
imprisonment of 5 years or morc; and

“(b) includes an attempt to commit, conspiring to commit, or
being an accessory to an offence il the maximum term
ol imprisonment [or that altempt, conspiracy, or activity
is 5 years or more

“tainted property has the same meaning as in section 5(1) of

the Criminal Proceeds (Recovery) Act 2006™.

New heading and new section 10A inserted
The following heading and section are inserted after section
10:
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Part 3 ¢l 247 Criminal Proceeds (Recovery)

“Taking accounr of instrument forfeiture order or successful

application for relief

“10A Court must take into account instrument forfeiture

“(D)

“2)

order or successful application for relief

In sentencing or otherwise dealing with an otfender convicted

of a qualifying forfeiture offence, the court must tuke into

account—

“{a) any instrument forfeiture order made, or to be made, in
respect of property used to commit, or to facilitate the
commisgion of, the qualifying forfeiture offence:

“(b) any forfeiture of that property by any other order or
means arising (rom the offender’s conviction:

“(c)y any order tor relief made under section 142L or 142M in
favour of another person in respect of property used to
commit, or to facilitate the commission of, the qualify-
ing forfeiture otfence:

“(d) thc nature of the relationship between that person and
the offender:

“(e) the likely benefit 1o the offender of any order referred o
in paragraph (c).

In deciding the weight to be given to either matter referred to

in subsection {1){a), (), or (d}, the court must take into account—

“(a) thc valuc of the property that is the subject of the instru-
ment forfeiture order or that is otherwise forfeited:

“(b) the nature and extent of the olfender’s interest in that

property.

“(3) Without limiting any other powers of a court to adjourn, in

248

any case contemplated by this section a court may adjourn the

proceedings until—

“(a) any property that is the subject of a forfeiture order has
been surrendered to the Official Assignec: or

“(b) any appeal or application lor reliel in relaton (0 an
instrument [orfeiwre order or any other proceeding
under the Criminal Proceeds (Recovery) Act 2006 has
been determined.”

Power of adjournment for inquiries as to suitable
punishment

Section 25(1) is amended by inserting the following para-
graph after paragraph (d):
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Criminal Proceeds (Recovery) Part 3 1250

“(da) to determine whether to impose an instrument forfeiture
order and, if so. the terms of that order:™.

Access to reports
Section 29(1) is amended by inserting “or seetion 142F” after
“section 337.

New heading and sections 142A to 142(Q) inserted
The following heading and scctions arc inscricd after scction
142:

“Instrument forfeiture orders

“142A Interpretation of terms used in sections 1428 to 142Q

For the purposes of sections 142B to 1420, unless the context
otherwise requires,—

“Director means the Director of Criminal Proceeds Confisca-
tion as defined in seetion 5{1) of the Criminal Proceeds (Recov-
cry) Act 2006

“prosecutor has the same meaning as in seection 5{1) of the
Criminal Proceeds (Recovery) Act 2006.

“142B Duties of prosecutor if offender guilty of qualifying

forfeiture offence

If a person is convicted of a qualilying forleiture offence and

any property was used to commit, or to facilitate the commis-

sion of that offence, the prosecutor must, if in the prosecutor’s

opinion the court should consider whether to make an instru-

ment forfeiture order in respect of that property, notify the

court in writing of—

“(a) the details of that property:

“(b) thc name and identifying details of any person {other
than the offender) who, 10 the knowledge ol the prose-
cutor, has an interest in the property.

“142C Duties of court on notification

On receiving notice under seetion 142B, the court, if it is of the

opinion that it should consider making an instrumcnt forfci-

ture order,—

*(ay must direct the prosecutor (o issue and serve any notice
required by section 142E:
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Part 3 ¢l 250 Criminal Proceeds (Recovery)

“(b) may direct the prosecutor to report further information
to the court under section 142F.

*142D Notice of possible instrument forfeiture order may bhe

“(D)

‘@)

recorded on registers

Subsection (2) applies if the court has given a direction under

section 142G relating to property of a kind that is covered by a

New Zealand enactment that enables the registration of—

“(ay title to that property; or

“(b) charges over that property.

If this subsection applies, the court may order any authority

responsible for administering an enactment of the kind

referred to in subseetion (1} (an Authority) to enter on the

register a note of the fact that the court will consider whether

an instrument forfeiture order may be made against the

property.

The court must order an Authority to cancel an entry made on

a register under subsection {2) if —

“(a) the matter to which the entry relates is finally deter-
mined and the relevant appeal period (defined in section
73{3) and referred to in section 85 of the Criminal Pro-
cceds (Recovery) Act 2006) has cxpired; or

*(b) proceedings to which the entry relates are discontinued
for any reason.

Compare: 1991 No [20s 1a(2), ()

“142E Duties of prosecutor as to service

“(1)

140

If a court gives a dircction under section 1426, the prosccutor

must take all reasonable steps 1o notily every person (other

than the ollender) whose name was included in the nolice

given to the court under section 142B, any other person whom

the prosecutor believes has an interest in the property in ques-

tion, and the Director—

“(a) that the property may be made the subject of an instru-
ment forfeiture order:

“(b) that the person may, within 10 worlking days of the date
of the notice, apply 1o the court lor reliel:

“(c) of the grounds set out in section 77{1) of the Criminal
Proceeds (Recovery) Act 2006 on which an application
for relief may be made.
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“2)

A notice given under subsection (1) must be given as soon as
practicable after the court gives a direction under section 1426
and in any cvent not later than 5 working days after the giving
of that direction.

“142F Court may require further information

The court may, for the purposes of determining whether to

make an instrument forfeiture erder or an order for relief from

an instrument forfeitore order, or for the purposcs of deter-
mining the terms of an instrument forfeiture order or an order
for reliel from an instrument [orfeiture order, direct the prose-

cutor, the offender, or any persen who applies lor reliel 1o

provide further information to the court about—

“(a) the value of the property that comprises the instrument
of crime:

“(b) the nature, extent, and value of the offender’s interest in
the property that comprises the instrument of crime:

“(cy thc namce of any other person with an intercst in the
instrument of crime, the nature and extent of that per-
son’s interest, and whether or not that person has been
notified of the proceedings:

“(d) the name of any person who may suffer undue hardship
if the property is confiscated and the nature of that
hardship:

“(c) any other matter specificd by the court.

*142G Independent valuation of property

For the purposes of determining the value of an instrument of
crime, a court may, at its own discretion or at the request of
either party to the proceedings or any person who claims to
have an interest in the property. seek an independent valuation
as to the value of the property or any interest in the property.

“142H Court may order declaration of ownership to be

“(1)

completed

If a court is considering whether or not to make an instrument
forfeiture order, the court may order that the offender, or any
other person, complete a declaration of ownership before
making the order.
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“2)

“(3)

“(4)

The declaration of ownership must specity—

“{a) whether the offender owns, or has any interest in, the
property in question at the relevant date; and

“(b) whcther any other person owns, or has any interest in,
the property at the relevant date, and, il so, the name of
that person and the nature of that interest; and

“(¢) whether the offender has ceased to be the owner of, or
to have any interest in, the property in question at any
time subsequent to the commission of the offence but
before the date of his or her conviction; and

“(d) if the offender has disposed of his or her interest in the
property in question during the period referred to in
paragraph (c), l0 whom the ownership or interest in the
property was disposed, the relationship ol that person to
the offender, and the consideration received by the
offender.

If a court docs not make an order under this section that docs
not affect the validity of any other order of the court.

In this section, relevant date means the date on which the
offender was convicted of the qualifying forfeiture offence.

“142I Determining ownership of property

For the purpose of determining the nature and extent of any
person’s interest in an instrument of crime, the court may
apply the provisions of seetion 58 of the Criminal Proceeds
(Recovery) Act 2006, which applies with all necessary
modificaticns.

“142] Applications for relief from an instrument forfeiture

“(1)

“2)

142

order
Any person (other than the offender) may make an application
for relief from an instrument forfeiture order.
An application by any person for relief must be made to the
court that convicted the offender—
“(a) on cither of the grounds sct out in section 77{1) of the
Criminal Proceeds {Recovery) Act 2006; and
*(b) in the prescribed form (il any); and
“(¢) within—
“(i) the time specified in the notice served on the
person under section 142E; or
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“(3)

“4)

“(ii) it no notice is served on the person, 15 working
days after the day on which the offender was
convicted of the qualifying forfeiture offence; or

“(ii1) the time allowed by the court, if the court grants
an application by the person o make an applica-
tion for reliel alter the time by which such an
application must be made under subparagraph {i) or
subparagraph {ii).

An applicant for rclicf from an instrument forfeiture order

must scrve notice of that application on—

“(a) the prosecutor:

*(b) the olfender:

“(¢) the Director:

“(d) the Official Assignee:

“(e) any other person whom the applicant has reason to
believe may—

“(i) have an interest in the property that is the subject
of the application; or

“(ii) suffer undue hardship as a consequence ol the
forleiture of the property:

“(f) any specified person or class of persons in respect of
whom the court directs the applicant to serve notice of
the application.

An applicant for relict must provide the court and the prosccu-

lor with a list of persons en whom notice of the application has

been served.

“142K Hearings concerning instrument forfeiture orders

“(1)

“2)

“@3)

If a court issucs a dircction under seetion 142C, it may convenc
a hearing to determine whether to make an instrument forfci-
ture order or Lo grant an application made for reliel from an
instrument {orleiture order under section 142),

At the hearing, the prosecutor, the offender, any person mak-
ing an application for relief from an instrument forfeiture
order, and any other person who claims to have an interest in
the property that may be the subject of the instrument forfci-
ture order or who believes that he or she may sulfer undue
hardship il the property is lorfeited, may be heard.

It a hearing is not held under subsection {1). the matters referred
to in that subsection and subsectien {2) may occur during the
scentencing hearing.
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“142L. Court may grant relief from an instrument forfeiture
order to applicant who establishes interest in property
“(1) This scction applics if—

“2)

“@3)

“(4)

“(a)

“(b)

a person applics to the court under section 142J for relicf

from an instrument [orfeiture order in respect of an

interest in property on the ground set out in section

77{1){a) of the Criminal Proceeds (Recovery) Act 2006;

and

the court is satisfied, following a hearing under section

142K. that the applicant has established on the balance of

probabilitics that the applicant—

“(i) has an interest in the property to which the instru-
ment lorfeiture order relates; and

“(ii)) was not involved in the qualilying [lorfeiture
offence to which the order relates.

If this section applies, the court must make an order—

“(a)
“(b)

declaring the nature, extent, and value of the applicant™s

interest in the property; and

gither—

“(i) directing the Crown (o transfer the interest o the
applicant; or

“(ii) declaring that there is payable by the Crown to
the applicant an amount equal to the value of the
interest declared by the court; or

“(ii1) dirccting that the interest not be included in an
instrument forfeiture order made in respect of the
proceedings that gave rise 10 the application; or

“(iv) determining, in accordance with section 142N, not
to make an instrument forfeiture order.

Despite subsection {2). the court may, but is not required to,

refuse to make an order under subsection (2) if it 1s satisfied

that—

66(21}

“(b)

the applicant was, in any respect, invelved in the com-
mission ol the ofTence in respect ol which lorleiture of
the property is or was under consideration; or

if the applicant acquired the interest at the time of or
after the commission of the offence, the applicant did
not acquire the interest in the property in good faith and
for valuc.

The court must not make an order under subsection (2)(b){ii)
unless it is satisfied that it cannot reasonably make an order
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under subseetion {2){h)(i) or (i) (for examyple, because the interest
of the applicant is not severable from the other property in
question).

“142M Court may grant relief from an instrument forfeiture

“(1)

‘@)

“(3)

order to applicant on grounds of undue hardship

This section applies if a perscn applies to the court under

section 142J for relief from an instrument forfeiture order en

the ground sct out in section 77(1)(b} of the Criminal Procecds

(Recovery) Act 2006.

If the court is satisfied that, having regard to all the circum-

stances, undue hardship is likely to be caused to the person

making the application or tc another person (other than the
offender), by the operation of an instrument forfeiture order,
the court—

“(a) may order that the person is entitled to be paid a speci-
fied amount out of the proceeds of sale of the property,
being an ameunt that the court thinks is necessary (o
prevent undue hardship to that person; and

“(b) if the person is under 18 years, may make additional
orders for the purpose of ensuring the proper applica-
tion of an amount to be paid to that person.

The circumstances a courl may have regard (o under subsection

{2} include, without limitation,—

“(a) the use that is ordinarily made, or was intended to be
made, of the property that would be the subject of the
instrument forfeiture order; and

“(b) the nature and extent of any person’s interest in the
property; and

“(c) any other matter relating to the nature and circum-
stances ol the qualifying lorleiwre olfence to which the
property relates,

Compare: 1991 No 120 ss 15(2), 18

“142N Instrument forfeiture orders

“(1)

Following a hecaring nnder section 142K, the court may, if it is
satisfied that the property described in the notice given under
section 142B is an instrument of crime, order that the instru-
ment of crime or any part of it specified by the court be
forfeited to the Crown.
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“2)

“(3)

“(4)

“(5)

In considering whether or not to make an instrument forfeiture

order under subseetion {1) in respect of particular property, the

court may have regard to—

“(a) any mattcr raised in an application for relief under
section 142): and

“(b) the use that is ordinarily made, or was inlended (o be
made, of the instrument of crime; and

“(c) any undue hardship that is reasonuably likely to be
caused to any person by the operation of such an order;
and

“(d) thc nature and cxtent of the offender’s intercst in the
instrument of crime (if any), and the nature and extent
of any other person’s interest in it (il any); and

“(ey in addition (o the matters referred (0 in section 77(1) of
the Criminal Proceeds (Recovery) Act 2006, any other
matter relating to the nature and circumstances of the
qualifying forfeiture offence or the offender, including
the gravity of the qualifying forfeiture offence.

A court that makes an instrument forfeiture order may, il it

considers that it is appropriate to do so, by order,—

“(a) declare the nature, extent, and value of any person’s
interest in an instrument of ¢crime; and

“(b) declare that the instrument forfeiture order may, to the
extent to which it relates to the interest, be discharged
under section 85 of the Criminal Procceds (Recovery)
Act 2006.

If the court orders that property (other than money) be tor-
feited to the Crown, the court must specify in the order the
amount that it considers to be the value of the property at the
time the order is made.

If a court makes an instrument forfeiture order, the court may
give any directions that are necessary or convenient [or giving
effect to the order.

“1420) Offence of providing false or misleading information

146

under section 142F

Every person is liable on summary conviction 10 imprison-
nment lor a term not exceeding 3 months or 0 a line not
exceeding $1,000 who provides false or misleading informa-
tion to 4 court in response to a direction under section 142F.
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“142P Evidence in instrument forfeiture order proceedings

In determining whether or not to make an instrument forfei-

turc order under section 142N as a result of a person’s convic-

tion, the court may take into account cvidence given in the

proceedings taken against that person for the offence, includ-

ing, without limitation,—

“(a) documents, exhibits, or other things connected with the
proceedings that the court considers relevant; and

“(b) notes or transcripts of evidence admitted in the
proceedings.

Compare: 1991 No 120 < 14(1)

“142Q Relationship with other provisions in Act
Nothing in sections 1424 to 142P affects sections 127 to 142.”
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